Vattel’s Doctrine on Territory Transfers in
International Law and the Cession of Louisiana to the
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|. INTRODUCTION

There is a continuing debate among international commentators
as to the doctrinal “paternity” of international law," which must be
distinguished from the expression’s etymological origin, credited to
the British author Jeremy Bentham.? But be it the Spanish Francisco
de Vitoria, the Dutch Hugo Grotius, or the Swiss Emer de Vattel
who is deemed the “father” of the discipline, there can be little doubt
that the latter’s contribution was seminal,® with his masterpiece Le
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1. See among many authors on this controversial issue, F. de Martens, Traité
de droit international, vol. 1 202, 212 (Chevalier-Marescq 1883); J. Basdevant,
Hugo Grotius, in Les fondateurs du droit international 125, at 127 (A. Pillet ed.,
Giard & Briére 1904); L.F.L. Oppenheim, International Law—A Treatise, vol. 1,
Peace 58 (Green Longmans ed, London 1905); W. Van der Vlugt, L’CEuvre de
Grotius et son influence sur le développement du droit international, 7 R.C.A.D.I.
395, at 444-45 (1925); J.B. Scott, The Spanish Origin of International Law—
Francisco de Vitoria and his Law of Nations 281 ff. (Clarendon Press 1934); M.
Bourquin, Grotius est-il le pére du droit des gens?, in Grandes Figures et grandes
Euvres juridiques 77 (Librairie de L’Université 1948); J.L. Brierly, The Law of
Nations—An Introduction to the International Law of Peace 28 (Clarendon Press
6th ed. 1963); P. Haggenmacher, La place de Francisco de Vitoria parmi les
fondateurs du droit international, in Actualité de la pensée juridique de Francisco
de Vitoria 27 (A. Truylol Serra et al. eds., Bryulant 1988); Y. Onuma, When was
the Law of International Society Born?—An Inquiry of the History of International
Law from an Intercivilizational Perspective, 2 J. History Int’l L. 1, at 5 (2000).

2. Bentham introduced the expression in his influential book, An
Introduction to the Principles of Morals and Legislation (Pickering 1823). See
also M.W. Janis, Jeremy Bentham and the Fashioning of “International Law,” 78
American J. Int’l L. 405 (1984); M.S. Janis, Sovereignty and International Law:
Hobbes and Grotius, in Essays in Honour of Wang Tieya 391, at 395 n.9 (R.St.J.
Macdonald ed., Martinus Nijhoff 1994) (stating that Bentham invented the
expression international law “in a fit of new legal definitions”). It is interesting
to point out that Bentham was no fan of Vattel, about whom he is deemed to have
said: “Vattel’s propositions are most old-womanish and tautological;” see the
citation reproduced in E. Nys, Notes inédites de Bentham sur le droit
international, 1 L.Q. Rev. 225, at 230 (1885).

3. See P. Guggenheim, Emer de Vattel et I’étude des relations internationales
en Suisse 23 (Librairie de I’Université 1956), who noted the following about Vattel:
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Droit des Gens; ou Principes de la loi naturelle appliqués a la
conduite & aux affaires des Nations & des Souverains.*

Atthe outset of this two-volume manuscript, Vattel identified the
mission ahead in the following terms: “The Law of Nations, though
so noble and important a subject, has not, hitherto, been treated with
all the care it deserves.” Droit des Gens was meant to remedy this
shortcoming.6 The targeted audience was also explicitly set out in
the preface’—"The law of nations is the law of sovereigns. It is
principally for them and for their ministers, that it ought to be
written.”® Even though every citizen may be interested in it, it is the

“Pourtant, sa contribution au développement du droit international ne saurait étre
sous-estimée.” See also E. Jouannet, Emer de Vattel et I’émergence doctrinale du
droit international classique 421 (Pedone 1998) (“Aussi bien, ceux que I’on a
longtemps considéré comme les péres du droit international, que ce soient Grotius
ou Pufendorf, Barbeyrac ou Burlamaqui, Rachel ou Textor, ne le sont que de
maniére indirecte et secondaire alors méme que cette paternité longtemps
controversée revient sans hésitation, selon nous, a Wolff puis Vattel.”).
4. On the publishing history of Droit des Gens, see A. de Lapradelle, Emer
de Vattel, in The Classics of International Law—Vattel, vol. 1, i, at lvi-lix (J.B.
Scott ed., Carnegie Institution of Washington 1916) and A. Mallarmé, Emer de
Vattel, in Les fondateurs du droit international 481, at 488-90 (A. Pillet ed., Giard
& Briére 1904). The version used here is the original London one, E. de Vattel, Le
Droit des Gens; ou Principes de la loi naturelle appliqués a la conduite & aux
affaires des Nations & des Souverains, 2 vols. (London 1758) [hereinafter Droit
des Gens]. The English translation utilized is that by J. Chitty, The Law of Nations;
or, Principles of the Law of Nature, applied to the Conduct and Affairs of Nations
and Sovereigns (Johnson Law Booksellers 1863) [hereinafter Law of Nations].
5. See Law of Nations, supra note 4, at vii.
6. Vattel added:
The greater part of mankind have, therefore, only a vague, a very
incomplete, and often even a false notion of it. The generality of
writers, and even celebrated authors, almost exclusively confine the
name of ‘Law of Nations’ to certain maxims and treatises recognised
among nations, and which the mutual consent of the parties has
rendered obligatory on them. This is confining within very narrow
bounds a law so extensive in its own nature, and in which the whole
human race are so intimately concerned; it is, at the same time, a
degradation of that law, in consequence of a misconception of its real
origin....”
See Law of Nations, supra note 4, at vii.
7. See P. Guggenheim, supra note 3, at 12, who wrote:
L’ouvrage de Vattel était destiné aux hommes d’Etats et aux
diplomates, en un mot aux professionnels des affaires étrangéres. Il ne
devait pas seulement leur “dire’ le droit; I’ambition de Vattel allait plus
loin: il se flattait d’exercer une influence sur les hommes d’Etat et de
les amener a respecter ce droit international dont trop souvent ils font
fi.
8. See Law of Nations, supra note 4, at xvi. At the beginning of the second
Livre, Vattel reiterated that he writes for the conductors of states:
[a]nd why should we not hope still to find, among those who are at the
head of affairs, some wise individuals who are convinced of this great
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persons entrusted with public affairs who should “apply seriously to
the study of a science which ought to be their law, and, as it were,
the compass by which to steer their course;”® and if they did, Vattel
added, “what happy effects might we not expect from a good treatise
on the law of nations[?]"*°

History shows that Droit des Gens did obtain such effects on
international law and on the people conducting international affairs,
not only in Europe but also in the newly formed United States of
America."* Hersch Lauterpacht wrote that in the 19th century, there
was “no author whose name had been more frequently mentioned
before international law courts than Vattel’s.”*? Gerhard von Glahn,
for his part, opined thus: “It can seriously be maintained that despite
the vital contribution of Grotius, no single writer has exercised as
much direct and lasting influence on the men engaged in the conduct
of international affairs in the legal sphere, at least until very modern
times, as did Vattel.”*

truth, that virtue is, even for sovereigns and political bodies, the most
certain road to prosperity and happiness? There is at least one benefit
to be expected from the open assertion and publication of sound
maxims, which is, that even those who relish them the least are thereby
laid under a necessity of keeping within some bounds, lest they should
forfeit their characters altogether. To flatter ourselves with the vain
expectation that men, and especially men in power, will be inclined
strictly to conform to the laws of nature, would be a gross mistake; and
to renounce all hope of making impression on some of them, would be
to give up mankind for lost . . . .
See Law of Nations, supra note 4, at 134. Finally, see Law of Nations, supra note
4, at 500.
9. See Law of Nations, supra note 4, at xvi.

10. Id. In Chitty’s translation, the question mark is mistaken for an
exclamation mark. See Droit des Gens, vol. 1, supra note 4, at xxiii: “quels fruits
ne pourrait-on attendre d’un bon Traité du Droit des Gens?” (spelling modernized)
See A. Mallarmé, supra note 4, at 582, who wrote about Droit des Gens that, “il est
un manuel de politique, une encyclopédie pratique et positive a I’usage des hommes
publics.” (emphasis added).

11. The number of editions and translations of Droit des Gens provides a good
indication of the great success and influence of Vattel. Between 1758 and 1863,
there were twenty editions of the work in its original language, French. In Great
Britain, there were ten English translations between 1759 and 1834; in the United
States of America, there were eighteen translations or reprints of translations
between 1796 and 1872. His manuscript was also translated into Spanish (six
between 1820 and 1836), German (1760) and Italian (1805). See J.B. Scott, The
Classics of International Law—Vattel, vol. 1 at Iviii-lix (Carnegie Institution of
Washington 1916).

12. H. Lauterpacht, Les travaux préparatoires et I’interprétatoin des traités,
18 R.C.A.D.1. 709, at 713 (1927); author’s translation of “pas d’auteur dont le nom
ait été plus fréqguemment mentionné devant les tribunaux internationaux que
Vattel.”

13. G. Von Glahn, Law among Nations—An Introduction to Public



1330 LOUISIANA LAW REVIEW [Vol. 63
I1. VATTEL AND THE CESSION OF LOUISIANA

This unprecedented success of Droit des Gens, especially in
Great Britain and the United States of America,* bears witness to
the undeniable impact Vattel’s writing has had on the shared
consciousness of society,” including those of the international
society and the American political, legal and diplomatic societies.'®
Part 11, Section C of this paper will explore Vattel’s theory on the
question of territory transfers in international law, and Part II,
Section D will discuss whether or not the cession of Louisiana to the
United States followed the conditions prescribed in Droit des Gens.
The conclusion will examine why, unlike in many other instances,
Vattel’s doctrine was absent in the debate over the purchase of
Louisiana.

International Law 44 (3d ed. Macmillan 1976). It is also interesting to point out
that even Vattel’s critics agreed that Droit des Gens received a phenomenal success.
See, for instance, C. Van Vollenhoven, The Three Stages in the Evolution of the
Law of Nations 32 (Martinus Nijhoff 1919). See also C. Van Vollenhoven, Du
droit de paix—De iure pacis 98-99 (Martinus Nijhoff 1932). Other negative
assessments of Vattel’s work were made by A.G. Heffter, Le droit international de
I’Europe 34 (4th ed. Cotillon 1883); F. von Martens, supra note 1, at 211-12; W.
Van der Vlugt, supra note 1, at 467; J.L. Brierly, supra note 1, at 40.

14. See A. de Lapradelle, supra note 4, at xxvii—xlii, who provided a good
summary of the information pertaining to the reception and authority of Droit des
Gens in Great Britain and in the United States of America during the 18th and 19th
centuries. See also T. Ruyssen, Les sources doctrinales de I’internationalisme, vol.
2, De la Paix de Westphalie a la Révolution francaise 514-15 (Presses
universitaires de France 1957); P. Guggenheim, supra note 3, at 15-16; E.
Jouannet, supra note 3, at 14-15.

15. This idea of ‘shared consciousness of humanity’ is borrowed from the
moral philosophy of Georg Wilhelm Friedrich Hegel, in particular from G.W.F.
Hegel, Phdnomenologie des Geistes 88 632—71 (Meiner 1952) (1807); see also
G.W.F. Hegel, Phenomenology of Spirit 383-409 (A.V. Miller trans., Clarendon
1977).

16. The idea of ‘consciousness’ associated with an ensemble of human beings
was suggested by G. Butler, Sovereignty and the League of Nations, 1 British Y.B.
Int’l L. 35, at 42 (1920-21), who discussed the word sovereignty, and more
particularly the expression ‘external sovereignty,” by resorting, inter alia, to
insights from the new field of psychology. See also P. Allott, Reconstituting
Humanity—New International Law, 3 European J. Int’l L. 219, at 223 (1992), who
expressed the following view:

Society exists nowhere else than in the human mind. And the
constitution of a given society exists in and of human consciousness,
the consciousness of those conceived as its members and its non-
members, past and present. Wherever and whenever a structure-
system of human socializing is so conceived in consciousness, there
and then a society is conceived—family, tribe, organized religion, legal
corporation, nation, state . . .
(emphasis added).
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A. Vattel on territory transfers

In order to appreciate Vattel’s views on the transfers of territory,
one must have a sense of his work as a whole. Therefore, the
principal themes in Droit des Gens will first be presented in Part II,
Section B, before examining in detail in Part 11, Section C the part of
the manuscript dealing with the question of territory transfers.

B. Droit des Gens in general

Inits original format, Droit des Gens had: (i) a preface, in which
Vattel explained why he wrote the book and the guiding principles he
intended to follow; (ii) preliminaries, which brushed a general picture
of the main ideas of the law of nations; and, (iii) four books, which
constituted the body of the manuscript—the first book on the nation
in itself, the second one on the nation and its relation with others, the
third one on war, and the last book on peace and embassies.'” The
most important achievement of Vattel is the externalisation of the
idea of “sovereignty,” which was transposed form the internal plane
to the international plane.

The intention to externalise ‘sovereignty’—which internal
ramifications were developed by Jean Bodin in Les six Livres de la
Republique'®*—is manifested in the very first book of Droit des Gens,
entitled “Of Nations Considered in Themselves.”* It provides the
following definition of the state:

NATIONS or states are bodies politic, societies of men united
together for the purpose of promoting their mutual safety and
advantage by the joint efforts of their combined strength.

Such a society has her affairs and her interests; she
deliberates and takes resolutions in common; thus becoming
a moral person, who possesses an understanding and a will
peculiar to herself, and is susceptible of obligations and
rights.?

Such a definition of ‘state’ or ‘nation’—terms which Vattel used
interchangeably and viewed as synonymous*—is based on the ideas

17. See A. Mallarmé, supra note 4, at 591.

18. J. Bodin, Les six Livres de la Republique (lacques du Puys 1583) (1576).
See also J. Bodin, The Six Bookes of a Commonweale (R. Knolles trans, Impensis
G. Bishop 1606).

19. See Law of Nations, supra note 4, at 1.

20. See Law of Nations, supra note 4, at Iv.

21. But see P.P. Remec, The Position of the Individual in International Law
According to Grotius and Vattel 172 (Martinus Nijhoff 1960), who pointed out that
the terms ‘state’ and “nation’ are not always used in Droit des Gens to convey the
same idea: “Yet it appears from other places that he [Vattel] understands under the
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of “social contract™?? and “moral person.”” And, most importantly,
it would require the recognition of some kind of competence to
govern, that is, of some kind of ‘sovereignty.’®

Indeed, the public body at the head of such a society of persons
coming together to protect shared interests and pursue common
goals must have the power to provide order and to rule.”> “This
political authority is the Sovereignty,” wrote Vattel, “and he or they
who are invested with it are the Sovereign.”?® He further explained
thus:

It is evident, that, by the very act of the civil or political
association, each citizen subjects himself to the authority of
the entire body, in every thing that relates to the common
welfare. The authority of all over each member, therefore,
essentially belongs to the body politic, or state; but the
exercise of that authority may be placed in different hands,
according as the society may have ordained.”

term “Nation’ the body of the people united through the civil compact, while ‘State’
would refer more to the political organization of that body as the system in which
the Nation chose to function in order to achieve its end.” (footnotes omitted).

22. Also referred to as “social compact.” See Law of Nations, supra note 4, at
Iv—lvi:

Nations being composed of men naturally free and independent, and
who, before the establishment of civil societies, lived together in the
state of nature,—Nations, or sovereign states, are to be considered as
so many free persons living together in the state of nature. It is a
settled point with writers on the natural law, that all men inherit from
nature a perfect liberty and independence, of which they cannot be
deprived without their own consent. In a State, the individual citizens
do not enjoy them fully and absolutely, because they have made a
partial surrender of them to the sovereign. But the body of the nation,
the State, remains absolutely free and independent with respect to all
other men, and all other Nations, as long as it has not voluntarily
submitted to them.

23.  On this, Vattel further wrote:

[t]hat society, considered as a moral person, since possessed of an
understanding, volition, and strength peculiar to itself, is therefore
obliged to live on the same terms with other societies or states, as
individual man was obliged, before those establishments, to live with
other men, that is to say, according to the laws of the natural society
established among the human race, with the difference only of such
exceptions as may arise from the different nature of the subjects . . .
See Law of Nations, supra note 4, at Ix (emphasis added).

24. See generally, O. Beaud, La notion d’Etat, 35 Archives Philo. D. 119, 125
ff (1990).

25. See A. Mallarmé, supra note 4, at 509; see also C. Phillipson, Emerich de
Vattel, in Great Jurists of the World, vol. 2, 477 at 496 (J. Macdonell & E. Manson
eds., Littre, Brown 1914).

26. See Law of Nations, supra note 4, at 1.

27. 1d.
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Depending on the locus of power, the moral person in whose hands
the authority is J)Iaced constitutes a democracy, an aristocracy or a
monarchy and,® Vattel opined,? these “three kinds of government
may be variously combined and modified.”*

Then, the association between ‘sovereignty’ and internal
governance was transposed onto the international plane.** This
externalisation of the competence to govern was carried out by
establishing what constitutes ‘sovereignty,” this time viewed from
without:

Every nation that governs itself, under what form soever,
without dependence on any foreign power, is a Sovereign
State. Its rights are naturally the same as those of any other
state. Such are the moral persons who live together in a
natural society, subject to the law of nations. To give a nation
a right to make an immediate figure in this grand society, it
is sufficient that it be really sovereign and independent, that
is, that it govern [sic] itself by its own authority and laws.*

Itis clear that Vattel has here changed the idea of ‘sovereignty’—the
authority to govern is now seen as vested into a political body acting
as the sole representative of the people both internally and externally.

The proposition that a society is not merely the sum of persons
forming it, but ought to be viewed in terms of an aggregate of
individuals—that is, of a corporate body, having its own will and its

28. See Law of Nations, supra note 4, at 1, 52:

That moral person resides in those who are invested with the public
authority, and represent the entire nation. Whether this be the common
council of the nations, an aristocratic body, or a monarch, this
conductor and representative of the nation, this sovereign, of whatever
kind, is therefore indispensably obliged to procure all the knowledge
and information necessary to govern well, and to acquire the practice
and habit of all the virtues suitable to a sovereign.

29. So Vattel followed the same classification of forms of government used by
Bodin; he did not refer to Montesquieu’s new classification of governments as
republics, monarchies, and despotisms, introduced in C.-L. de S. Montesquieu, De
I’esprit des loix (London 1757) (1748).

30. See Law of Nations, supra note 4, at 1.

31. See E. Jouannet, supra note 3, at 404, who wrote:

Que Vattel, ensuite, ait ainsi théorisé la notion de souveraineté externe
n’empéche pas qu’il ait percu tout aussi nettement la notion de
souveraineté interne, il commence d’ailleurs son grand ouvrage, au
livre 1, par une théorisation tres poussée a I’égard de la souveraineté
interne avant de I’envisager, aux livres suivants, comme pilier de sa
construction internationale. On ne veut pas dire non plus que I’on a
affaire a deux notions réellement différentes puisqu’il ne s’agit en
définitive que des deux faces opposées d’un méme concept.
(emphasis added).
32. See Law of Nations, supra note 4, at 2.
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own finality—predates Vattel.*® According to Roscoe Pound, the
personification of the state can be traced back to Ancient Greece and
would be as old as Plato’s Republic.** Although picked up by the
Roman private civil law, it was only in the Middle Ages that the
concept of fictitious juridical person resurfaced, initially in domestic
public law and then in international law.*

The first reappearance of the doctrine was with the work of
Johannes Althusius, who published Politica®® in 1603. But it is
Thomas Hobbes*” who is credited with the medieval rebirth of the
theory of moral personality,®® hinted at in De Cive,* and firmly

33. See P.P. Remec, supra note 21, at 166.
34. SeeR.Pound, Philosophical Theory and International Law, 1 Bibliotheca
Visseriana 71, at 79 (1923):
To Plato the city-state was an individual and the characteristics of the
individual human soul projected themselves enlarged in the
physiognomy of the state. He was not thinking of a moral order among
states but of a moral order within the city-state. But the transition in
thought was easy and led to ready acceptance of the juristic dogmatic
fiction that treated the mass of a population collectively as the
equivalent in moral responsibility of an individual man.

See also A.P. d’Entréves, Natural Law—An Introduction to Legal Philosophy 10

(Hutchinson 1951).

35. On the influence of Roman law in the development of international law
concepts, see H. Lauterpacht, Private Law Sources and Analogies of International
Law (With Special Reference to International Arbitration) 23-25 (Longmans,
Green 1927).

36. J. Althusius, Politica methodice digesta et exemplis sacris et profanis
illustrata (Corvin 1603). The importance of Althusius theory was brought up by O.
Gierke, Johannes Althusius und die Entwicklung der naturrechtlichen Staatstheorien
(Koebner 1880). See also E. Jouannet, supra note 3, at 265.

37. Hobbes’s Leviathan is said to be “the greatest, perhaps the sole, master-
piece of political philosophy written in the English language . . .” See M.
Oakeshott, Introduction, in T. Hobbes, Leviathan viii (Basil Blackwell 1946). See
also F.H. Hinsley, Sovereignty 141 (2d ed. Cambridge University Press 1986).

38. See, among many authors on this aspect of Hobbes’s work, C.B.
Macpherson, The Political Theory of Possessive Individualism—Hobbes to Locke
17-29 (Clarendon Press 1964); A. Clair, Aliénation de droits et institution de I’Etat
selon Hobbes, 25 Archives Phil. D. 305 (1980); D. Copp, Hobbes on Artificial
Persons and Collective Actions, 89 Philosophical Rev. 579 (1980); S. Goyard-
Fabre, Le concept de ‘persona civilis” dans la philosophie politique de Hobbes, 3
Cahiers Phil. Pol. & Jur. 51 (1983); L. Jaume, La théorie de la ‘personne fictive’
dans le Léviathan de Hobbes, 33 Rev. frangaise sc. pol. 1009 (1983); D. Gauthier,
Hobbes’s Social Contrat, 22 Nods 71 (1988); F. Tinland, Droit naturel, loi civile
etsouveraineté al’époque classique 123-57 (Presse universitaires de France 1988);
S. Goyard-Fabre, Loi civile et obéissance dans I’Etat-Léviathan, in Thomas Hobbes
—Philosophie premiére, théorie de la science et politique 289 (Y.C. Zarka & J.
Bernhardt eds., Presses universitaires de France 1990); L. Stephen, Hobbes 182-95
(Thoemmes Antiquarian 1991); A. Ryan, Hobbes’s Political Philosophy, in The
Cambridge Companion to Hobbes 208 (T. Sorell ed., Cambridge University Press
1996); E. Jouannet, supra note 3, at 265 ff.

39. T. Hobbes of Malmesbury, Elementa philosophica de cive (Amsterdam
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established in Leviathan® with the notion of “artificial person.”
Samuel von Pufendorf* further developed the theory of juristic
person—what he called persona moralis composita —in his De lure
Naturae et Gentium,* first published in 1672, which discussed the
dissociation of the moral person of the state from the physical person
of the ruler.** In fact, he suggested a doctrine of double contracts—
one among the individuals of the society and one between this social
body and the political body, which is the corporate body of the
nation.*

Although it had already resurfaced in the 18th century, it is
accurate to say that, “[a]t the time of Vattel no clearcut theory of
moral personality was widely accepted.”® In fact, Albert de
Lapradelle argued that it is really only with Vattel—some say*’ along
with Christian Wolff**—that the personality and authority of the ruler

1647) (1642).

40. T. Hobbes of Malmesbury, Leviathan, or The Matter, Forme, & Power of
a Common-Wealth—Ecclesiasticall and Civil (Green Dragon 1651).

41. Id. at 80-83 (spelling modernized).

42. See generally, Michel Villey, Les fondateurs de I’école du droit naturel
moderne au XVlle siecle, 6 Archives Phil. D. 73, 84-90 (1961); A. Renaut,
Pufendorf Samuel, 1632-1693—Le Droit de la nature et des gens, 1672, in
Dictionnaire des Euvres Politiques 659 (F. Chatelet, O. Duhamel & E. Pisier eds.,
Presses universitaires de France, 1986).

43. Samuelix Pufendorfsi, De iure naturae et gentium libri octo (Hoogenhuysen
1688). See also the French translation from the notes of J. Barbeyrac, S. von
Pufendorf, Le Droit de la Nature et des Gens, ou Systéme Générale des Principes
les plus importants de la Morale, de la Jurisprudence et de la Politique, 2 vols.
(Kuyper 1706) and the English translation by C.H. Oldfather & W.A. Oldfather, S.
von Pufendorf, On the Law of Nature and Nations (2nd ed.) (Clarendon Press
1934).

44, See Otto von Gierke, The Development of Political Theory 175 ff. (Fertig
1966); Paul Guggenheim, La souveraineté dans I’histoire du droit des gens — De
Vitoria a Vattel, in Mélanges offerts a Juraj Andrassy 111, at 119 (Nijhorff 1968);
P.P. Remec, supra note 21, at 163, 170.

45, See Alfred Dufour, Tradition et modernité de la conception pufendorfienne
de I’Etat, 21 Archives Philo. D. 55, at 66-67 (1976); Jouannet, supra note 3, at
286-95.

46. Remec, supra note 21, at 169.

47. See,among others, Guggenheim, supra note 3, at 120-21; Jouannet, supra
note 3, at 255, 311-16. See also P. Haggenmacher, L’Etat souverain comme sujet
de droit international, de Vitoria a Vattel, 16 Droits 11, at 20 (1992):

Mais c’est seulement au siécle suivant [18th century] que la qualité de
sujet du droit international finit par étre théorisée a I’aide de la personne
étatique souveraine, entrainant un effacement relatif du probleme de la
compétence de guerre et du belligérant souverain. Les artisans de cette
reformulation sont Wolff et Vattel qui, tout en rendant hommage au
prince souverain devenu entre-temps despote éclairé, font de I’Etat
souverain le principe structurel décisif de leurs traités sur le droit des
gens.
48. Wolff simply assimilated states to individuals, without explaining the



1336 LOUISIANA LAW REVIEW [Vol. 63

become the personality and authority of the state, as a corporate
body representing the citizens.*® On the juridical person of the state,
Vattel wrote:

A political society is a moral person (Prelim. § 2) inasmuch
as it has an understanding and a will, of which it makes use
for the conduct of its affairs, and is capable of obligations
and rights. When, therefore, a people confer the sovereignty
on any one person, they invest him with their understanding
and will, and make over to him their obligations and rights,
so far as relates to the administration of the state, and to the
exercise of the public authority.>

The same idea of artificial moral person, separate from the
person of the ruler, whose authority to govern was given by the
aggregate of individuals it represents,* is found in chapter four of
book one, entitled “Of the Sovereign, His Obligations, and His
Rights™:>

We have said, that the sovereignty is that public authority
which commands in civil society, and orders and directs
what each citizen is to perform, to obtain the end of its
institution.  This authority originally and essentially
belonged to the body of the society, to which each member
submitted, and ceded his natural right of conducting himself
in every thing as he pleased, according to the dictates of his
own understanding, and of doing himself justice. But the
body of the society does not always retain in its own hands
this sovereign authority: it frequently intrusts it to a senate,

juristic personality of the former. See Christian Wolff, The Law of Nations Treated
According to a Scientific Method — In which Natural Law of Nations is carefully
distinguished from that which is voluntary, stipulative and customary, in Classics
of International Law 9 (James Brown Scoll ed., Clarendon Press 1934): “Nations
are regarded as individual free persons living in a state of nature. For they consist
of a multitude of men united into a state. Therefore since states are regarded as
individual free persons living in a state of nature, nations also must be regarded in
relation to each other as individual free persons living in a state of nature.” See also
the original Christian Wolff, lus gentium methodo scientifica pertractatum. In quo
ius gentium naturale ab eo, quod voluntarii pactitii, et consuetudinarii est, accurate
distincguitur 1 (Frankfurt & Leipzig 1764). Wolff first made reference to the state
as a “person” in Christian Wolff, Institutiones juris naturae et gentium, in quibus
ex ipsa hominis natura continuo nexu omnes obligationes et jura omnia deducuntur
533 (Officina Rengeriana 1754).

49. Lapradelle, supra note 4, at x: Pour la premiére fois, la personalité et la
souveraineté de I’Etat (88 3—4) se substituent a la personalité et a la souveraineté
du prince.” See also Guggenheim, supra note 47, at 119-21; Jouannet, supra note
3, at 404.

50. Law of Nations, supra note 4, at 13-14.

51. See Phillipson, supra note 25, at 497-98.

52. Law of Nations, supra note 4, at 12.
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ortoa sin%Ie person. That senate, or that person, is then the
sovereign.>

This public authority transferred from the peoEIe to the nation>* must
be exercised according to the “Constitution,”** which prescribes the
“fundamental laws”*® that may limit the power to govern.”” Those
laws cannot be changed by the ruler.® Further, because the authority
to govern is rooted in the aggregate of individuals, the people can
both reform the government and change the constitution;*® it may also
rid itself of a tyrannical ruler.®®

53. Law of Nations, supra note 4, at 12.

54. Indeed, Vattel argued that the people transferred the competence to govern
in favor of the juridical person of the state. This is different than Rousseau’s
theory, to the effect that the people continually hold this power, crystallised in a
“volonté générale,” which must be followed by the ruler, who is merely an agent
of the people. See J.-J. Rousseau, Du Contrat Social; ou Principes du Droit
Politique 20-22 (Marc Michel Rey 1762) and the translation J.-J. Rousseau, A
Treatise on the Social Compact; or the Principles of Political Law 20-22 (London
1764). See also Guggenheim, supra note 3, at 22.

55. See Law of Nations, supra note 4, at 8: “The fundamental regulation that
determines the manner in which the public authority is to be executed, is what
forms the constitution of the state. In this is seen the form in which the nation acts
in quality of a body politic,—how and by whom the people are to be governed,—
and what are the rights and duties of the governors.”

56. Id.

The Laws are regulations established by public authority, to be
observed in society. All these ought to relate to the welfare of the state
and of the citizens. The laws made directly with a view to the public
welfare are political laws; and in this class, those that concern the body
itself and the being of the society, the form of government, the manner
in which the public authority is to be exerted,—those, in a word, which
together form the constitution of the state, are the fundamental laws.

57. See Law of Nations, supra note 4, at 14-15.

58. See Law of Nations, supra note 4, at 15.

59. See Law of Nations, supra note 4, at 10-11.

60. See Law of Nations, supra note 4, at 17: “As soon as a prince attacks the
constitution of the state, he breaks the contract which bound the people to him; the
people become free by the act of the sovereign, and can no longer view him but as
an usurper who would load them with oppression.”

This line of thought put forward by Vattel, who earlier spoke of the
governing authority as the “depositary of the empire” (see Law of Nations, supra
note 4, at 14) is analogous to Locke’s theory of government, according to which the
supreme governmental authority (i.e. the legislative power) is held in trust by those
who rule and return to the people if the trust is broken. See J. Locke, Two Treatises
of Government 369-70 (Amen-Corner 1690):

Though in a constituted commonwealth, standing upon its own Basis,
and acting according to its own nature, that is, acting for the
preservation of the Community, there can be but one Supreme Power,
which is the Legislative, to which all the rest are and must be
subordinate, yet the Legislative power being only a Fiduciary Power to
act for certain ends, there remains still in the People a Supreme Power
to remove or alter the Legislative, when they find the Legislative act
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It follows from the incorporation of citizens into this moral
person that the primary, in fact the only, agent for securing individual
interests is the state, which thus owes its principal duty to itself, and
thereby to its people.®* Accordingly, Vattel explained that “a moral
being is charged with obligations to himself,”®® and these are
essentially “to preserve and to perfect his own nature.”®® The
preservation of a nation is its survival and that of its members; the
perfection of a nation is the happiness of its people. He noted:

The end or object of civil society is to procure for the citizens
whatever they stand in need of for the necessities, the
conveniences, the accommodation of life, and, in general,
whatever constitutes happiness,—with the peaceful
possession of property, a method of obtaining justice with
security, and, finally, a mutual defence against all external
violence.*

The idea of a moral person representing the people is also found
in book three of Droit des Gens dealing with war, which Vattel
defined as “that state in which we prosecute our right by force.”®
The natural right of individuals to use force for their personal
preservation is deemed to pass to the state, not only to administer
justice and peace between citizens within,® but also to defend the
nation against outside threats.” Such a transfer of power to declare
and make war appears clearly from this passage:

Thus the sovereign power alone is possessed of authority to
make war. But, as the different rights which constitute this

contrary to the trust reposed in them.
(emphasis added) (spelling modernized).

61. See Daniel George Lang, Foreign Policy in the Early Republic—The Law
of Nations and the Balance of Power 17 (Louisiana State University Press 1985);
Mallarmé, supra note 4, at 513: “Mais ce souverain n’est établi que pour le bien
commun de tous les citoyens. 1l représente la Nation en ce qu’il devient le sujet ou
résident les obligations et les droits relatifs a la personne morale de la société
politique; par suite, ses devoirs et ses droits sont ceux méme de cette nation
concernant sa conservation et sa perfection.”

62. Law of Nations, supra note 4, at 4.

63. Id.

64. Id. See also Francis Stephen Ruddy, International Law in the
Enlightenment—The Background of Emerich de Vattel’s Le Droit des Gens 145-65
(Oceana Publications 1975); Mallarmé, supra note 4, at 516-33; Phillipson, supra
note 25, at 498-502.

65. Law of Nations, supra note 4, at 291.

66. See Law of Nations, supra note 4, at 292. On the administration of justice
internally, see also chapter thirteen in book one. 1d. at 77 ff.

67. See Ruddy, supra note 64, at 217, who wrote: “With the formation of
society these rights passed from the individual to society, and in society, the right
to make war was in the sovereign ... ” See also Lang, supra note 61, at 18.
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power, originally resident in the body of the nation, may be
separated or limited according to the will of the nation (Book
I. § 31 and 45), it is from the particular constitution of each
state, that we are to learn where the power resides, that is
authorized to make war in the name of the society at large.®®

Also, given that a state represents its people, a declaration of war
means that not only the nations, but “all the subjects of the one are
enemies to all the subjects of the other.”®

For the present discussion, the most important feature in Vattel’s
theory is that the power to govern for the benefit of the people is
solely in the hands of this ‘moral person,” who will exercise it both
within and without, that is, both internally on the state territory and
externally on the international plane. He explained the exclusive
authority of the state government to represent and act on behalf of the
people:

The sovereign, or conductor of the state, thus becoming the
depositary of the obligations and rights relative to
government, in him is found the moral person, who, without
absolutely ceasing to exist in the nation, acts thenceforwards
only in him and by him. Such is the origin of the
representative character attributed to the sovereign. He
represents the nation in all the affairs in which he may
happen to be engaged as a sovereign.”

Accordingly, the state is the incorporated body that absorbs the
individuals that form society and represents them not only for
domestic matters, but also for matters involving foreign persons or
foreign nations. As far as international affairs are concerned, “[t]he
sovereign state and not the individual man are henceforth the
criterion_by which all relations in the international sphere are
judged.”™

Moreover, in order to assure that the incorporated body of the
nation will be the only representative of the people, both within and
without, Vattel put forward the idea of state independence, which had
already been introduced in the preface, where he wrote that “[e]ach
sovereign state claims, and actually possesses an absolute
independence on all others.””? In the preliminaries, an analogy about

68. Law of Nations, supra note 4, at 292 (emphasis added).

69. Law of Nations, supra note 4, at 321.

70. Law of Nations, at 14. (emphasis added).

71. Remec, supra note 21, at 180. See also Haggenmacher, supra note 47, at
11-12: “Or, durant la période en question, I’Etat souverain est, d’une part,
pleinement constitué et, d’autre part, le principal, sinon I’unique sujet du droit
international.”

72. Law of Nations, supra note 4, at xiii.
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independence was made between the situations of men in society and
of nations in the society of nations:

Nations being free and independent of each other, in the same
manner as men are naturally free and independent, the second
general law of their society is, that each nation should be left
in the peaceable enjoyment of that liberty which she inherits
from nature. The natural society of nations cannot subsist,
unless the natural rights of each be duly respected.”

When concluding chapter three of book one, dealing with the
constitution of a nation, Vattel also made it clear that “no foreign
power has a right to interfere”™ in matters of national concern.

However, it is in the second book of Droit des Gens, entitled “Of
a Nation Considered in Its Relation to Others,”” that this principle of
state independence was developed.” On the international plane, it
would mean that the moral person entrusted by the people ought to
be able to govern without the interference of foreign public
authorities or individuals. From this idea of state independence,
Vattel laid down the general rule prohibiting interference in the
internal affairs of a nation:

It is an evident consequence of the liberty and independence
of nations, that all have a right to be governed as they think
proper, and that no state has the smallest right to interfere in
the government of another. Of all the rights that can belong
to a nation, sovereignty is, doubtless, the most precious, and
that which other nations ought the most scrupulously to
respect, if they would not do her an injury.”

It comes out clearly from this passage that Vattel thus changed
‘sovereignty’ by associating it with ‘independence,” which would
refer to a normative prescription according to which, on the
international plane, one state ought not to interfere in the domestic
government of another.

It is with his law of nations that Vattel completed the
externalisation of ‘sovereignty’ in Droit des Gens. This brings back
the stated object of the treatise, which was to lay down the principles
of the law of nations “[t]Jo establish on a solid foundation the
obligations and rights of nations . . .”"® In the preface, Vattel had
acknowledged Hobbes as the first, to his knowledge, “who gave a

73. Law of Nations, supra note 4, at Ixi.

74. Law of Nations, supra note 4, at 11.

75. Law of Nations, supra note 4, at 132.

76. See Brierly, supra note 1, at 38, who opined that the system proposed by
Vattel put an “exaggerated emphasis on the independence of states.”

77. Law of Nations, supra note 4, at 154-55 (emphasis added).

78. Law of Nations, supra note 4, at Iv.
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distinct, though imperfect idea, of the law of nations.”” For his part,
Vattel wrote the following: “The Law of Nations is the science which
teaches the rights subsisting between nations or states, and the
obligations correspondent to those rights.”®

For present purposes, suffice it to say that because the fictitious
moral person of the state has absorbed the individuals of society and
represents them on the international plane, the legal normative
scheme governing the relations involving such foreign elements is
concerned solely with the members of the society of nations, namely,
the nations.®* Here is how it would work: “The law of nations is the
law of sovereigns; free and independent states are moral persons,
whose rights and obligations we are to establish in this treatise.”®
Thus the law of nations is a law which apg)lies to nations, to their
mutual external relations, and to them only.*®* This is something that
was already coming out clearly from the full title of Vattel’s
work—The Law of Nations; or, Principles of the Law of Nature,
applied to the Conduct and Affairs of Nations and Sovereigns.®

In fact, as one author put it, “Vattel’s main achievement was in
outlining the sovereign state as the subject of the law of nations,”®
indeed, “the sole subjects of the law of nations.”®® It follows that the
legal system put forward in Droit des Gens to regulate the relations
between independent states constitutes the last element in order to
accomplish the externalisation of the idea of state ‘sovereignty.’

C. Droit des Gens and territory transfers

The question of territory transfers must be appreciated in the
general context of Vattel’s work, in which ‘sovereignty” means that
the authority to govern is vested in a political body that acts as the
sole representative of individuals in society, not only for domestic
affairs, but also for matters involving foreign nations. In fact, the
personification of the state as the representative of an aggregate of

79. Law of Nations, supra note 4, at vii.

80. Law of Nations, supra note 4, at Iv.

81. See Remec, supranote 21, at 181, who wrote: “In its external relations, by
the same reason, the state absorbs the individual men comprising it.”

82. Law of Nations, supra note 4, at 3.

83. See Remec, supranote 21, at 128: “Vattel’saim was to establish a definite
body of laws which regulate the relations among states, laws which would subsume
these relations in their entirety and yet exclude analogous relations among subjects
other than states. For this purpose he constructed a very elaborate system of several
kinds of the laws of nations” (footnotes omitted).

84. This is Joseph Chitty’s translation. The original title, in French, reads: Le
Droit des Gens; ou Principes de la loi naturelle, appliqués a la conduite et aux
affaires des Nations et des Souverains.

85. Remec, supra note 21, at 180.

86. Id. at 190.
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individuals, which is free of outside interference or legal constraint,
constitutes the basis upon which Vattel justified the rejection of
patrimonial kingdoms, kingdoms founded on monarchical ownership
of the national territory. This concept is at the centre of the theory
dealing with territory transfers in international law found in Droit des
Gens.

As Arthur Nussbaum pointed out, territory transfers through
treaties between state rulers remained quite common in the 18th
century: “Treaties of the medieval type, by which a prince, in one
way or another, might dispose of his territory, are still found in this
period.”® Vattel himself noticed that the principle of patrimonial
kingdoms, based on a proprietary right of the territory controlled by
ruler, was defended by several authors, including the German
Christian Wolff*® and the Dutch Hugo Grotius:

I know that many authors, and particularly Grotius, give long
enumerations of the alienations of sovereignties. But the
examples often prove only the abuse of power, not the right.
And besides, the peogale consented to the alienation, either
willingly or by force.*

Vattel rejected this approach in the most explicit terms, as he had
already announced in the preface of Droit des Gens.*

In book one, at chapter five, entitled “Of States Elective,
Successive or Hereditary, and of those Called Patrimonial,”** Vattel
took a firm stand against the idea that a ruler has some kind of
proprietary title over the national territory:

This pretended proprietary right attributed to princes is a
chimera, produced by an abuse which its supporters would
fain make of the laws respecting private inheritances. The
state neither is nor can be a patrimony, since the end of
patrimony is the advantage of the possessor, whereas the
prince is established only for the advantage of the state.*

87. Arthur Nussbaum, A Concise History of the Law of Nations 128
(Macmillan 1950). See also C. Lavialle, De la fonction du territoire et de la
domanialité dans la genése de I’Etat en France sous I’ancien régime, 15 Droit 19
(1992).

88. Vattel referred to Wolff in his preface. See Law of Nations, supra note 4,
at xiii.

89. Law of Nations, supra note 4, at 30 (footnotes omitted).

90. See Law of Nations, s