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ABSTRACT

This paper investigates the moral duties that hungirts NGOs, such as Amnesty International, and
development NGOs, such as Oxfam, have in relatidrutnan rights — especially in relation to the homa
right to a decent standard of living. The mentiohs&lOs are powerful new agents on the global scene,
and according to many they might be duty-bearerglation to human rights. However, until now their
moral duties have hardly been investigated. Thegmepaper investigates NGO duties in relation to
human rights by looking in particular to a moratahy recently proposed by Leif Wenar, a theory Whic
has some similarities to utilitarianism. In applyithis theory, a case for human-rights duties ofd$Gs
developed mainly by considering the indispensable that civil society plays in protecting human
rights. The paper concludes that, at least, NGQ@s Haties with regard to human rights when, as in
certain real-life cases, NGO involvement is theyomlay to achieve acceptable protection against
standard threats to certain goods, such as a dsteewtard of living.

Keywords: NGOs; human rights, moral duties, human righ& tdecent standard of living; Leif Wenar,
moral theory, utilitarianism; civil society.

RESUME

Ce papier approfondit la question des obligatiorsates que les ONG de droits de 'homme, telle
gu’Amnesty International, et les ONG de développainéelle Oxfam, ont vis-a-vis des droits de
I’'homme- particulierement en relation avec le dagt 'homme a un niveau de vie décent. Les ONG
mentionnées sont de nouveaux agents possédanttaim gouvoir sur la scene globale, et devraierg ét
investies d'obligations a I'égard des droits deitime selon certains. Pourtant, jusqu’a mainteamts
obligations morales ont été difficilement analysées papier analyse les obligations des ONG etiaggla
avec les droits de I'homme en se référant a lariaénorale proposée récemment par Leif Wenar, une
théorie qui a des similarités avec ['utilitarisnien appliquant cette théorie, I'analyse des oblayei
morales des ONG vis-a-vis des droits de 'hommedéstloppée, principalement en considérant le rble
indispensable que la société civile joue dansdéeption des droits de 'homme. L’article concluiegau
moins, les ONG possédent des obligations vis-&eisdroits de 'homme quand, comme dans certains
cas de la vie réelle, I'engagement des ONG eseldesvoie pour atteindre une protection acceptable
contre les menaces usuelles vis-a-vis de certa@ns ftels qu'un niveau de vie décent.

Mots clés ONG, Droits de I'hnomme, devoirs moraux, droitlf®mme a un niveau de vie décent, Leif
Wenar, théorie morale, utilitarisme, société civile
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NGO Duties

I NTRODUCTION *

This essay tries to provide some more clarity alloeithuman-rights related moral duties of
NGOs (Non-Governmental Organizations), more pddity about the human-rights related
moral duties of NGOs, such as Amnesty Internatiamal Oxfam, which engage in human
rights promotion and development work. There ig/Vigle philosophical work on this topic,
with Bell & Coidaud (2007) and Vedder (2007) beimdpout the only substantial
contributions that | am aware of.

In order to make this large subject somewhat mamaageable, | will be considering what
human-rights related duties of NGOs may look I@rticularly what NGO duties in relation

to a human right to a decent standard of living hoak like, if we take one particular theory
as our starting point. | propose to look at theriesting theory recently developed by Leif
Wenar? a theory which has some similarities to utilitaisan, as will become clear.

However, nowhere will my concern be with exegesisach. My interest is thematic, in the
human-rights duties of NGOs. It will shortly be &iped why | turn to Wenar nonetheless.
First of all, however, some background to the tadithis essay will be provided as well as
some conceptual clarifications.

We start with human rights. Human rights are cutyean influential discourse or set of

discourses in many practices — such as politicatjas, juridical, and ethical practices.

Many observers think that we should certainly rett id of human rights discourses before
we have something that is clearly better; but oihically, human rights raise many
guestions. These concern, among other things, ubstigns of what human rights are and
what there are human rights to. And they conceengtirestion of the relationship between
human rights and duties and, more specifically,ghestion of who bears whatever duties
that may be connected with human rights.

This last question has particular importance. Sargee that human rights are conceptually
incoherent as long as no duty-bearers can be @aktiéll agree that human rights talk is
rather meaningless as long as the duty-bearetsatear.

That gets us to the question of whether (certaimisiof) NGOs may be duty-bearers with
regard to human rights. Some think that it is nosseeven to suggest that they might be.
This may, firstly, relate to the idea that humaghts are by definition connected to duties
only of states or governments. Or it may, secondiligte to the idea that collective entities

! For their comments on earlier drafts of this papénank Bert van den Brink, Marcus Duwell,
Isabelle Duyvesteyn, Nina van Heeswijk, Marcel Veijwand the members of the Practical
Philosophy Colloquium of Utrecht University. Of ase, the present text remains entirely my own
responsibility.

2 Wenar proposes his theory in a paper entitledpBesibility and Severe Poverty’, which appears in
the volumeFreedom from Poverty as a Human Right. Who Owes What to the Very Poor? (Oxford:
OUP 2007), edited by Thomas Pogge.

% Some go even further and say that there are cameproblems concerning human rights until
duty-bearers can be identifiemd it can also be enforced that they carry out theilydSee James
(2005).
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such as NGOs cannot properly be regarded as agentsral agents. As for the first idea,
we will shortly see a definition of human rightser it is not obvious nonsense that NGOs
could bear duties. Concerning the second idedhinetssay it will be assumed that NGOs
can be moral agents.

Now NGOs are, according to many, powerful new agemt the global scene, with both a
great capacity and a great willingness to promatadn rights. Thus, if it is not an obvious
mistake to think that NGOs could bear human-righies at all, it is a very interesting
guestion what human-rights duties they do in faetrb

To get a better understanding this question, itwalv be explained what we mean by NGOs
and what we mean by human rights.

Vedder mentions the following characteristics of Q&5 firstly they are not-for-profit;
secondly, they consist at least in part of a vaopngroup of citizens; and in the third place
they depend at least partly on voluntary activitiesdonations from private citizeAsn
order to get closer to a full definition of NGOBat is to say, a definition that truly states the
necessary and sufficient conditions for an entitbé an NGO, | propose to add a fourth
characteristic: NGOs are to a considerable exXtmially organized (different from, for
example, social movements). Finally, to do just@ehe ‘realities on the ground’ it may be
good to add a fifth characteristic: although NG®swd be clearly distinguishable from
governments, they may in part receive governmendifig.

| am well aware, however, that all this does ndtamount to a full-fledged definition of
NGOs. Or if it does, we would have to regard chasstsoccer clubs, and even armed rebel
groups, as NGOs.

However, | propose not to search for a full defiamitof NGOs but to say instead that, when
we speak of NGOs in this paper, we will be concgnvigh what may be particular kinds of
NGOs, namely NGOs that engage in the advocacym@nuights, and NGOs that engage in
relief and development activiti@sThese NGOs may be large or small, work locally or
worldwide, be northern-based or southern-basedsarmh’ However, as will be explained
below, the present essay will concentrate on nakicontexts.

* For business corporations, the case has beendibyueg. Peter French (1984).

® Furthermore, here follow some brief comments aloltiies: first, we will be speaking about moral
duties, while not in this essay trying to explaimav ‘moral’ means. Secondly, if agents have a
(moral) duty to act in a certain way with regarchtoman rights, this is taken to mean that they have
decisive moral reason to so act. Thirdly, belowwilealso be speaking about moral permissions. We
take it that a given agent has a moral permissicact in a certain way if he has neither a dutgdb

in this way nor a dutyot to act in this way.

® Vedder (2007), p.3, closely paraphrased.

" Another part of the clarification of what NGOs ameay consist in clarifying what groups fall inside
and outside and inside its organizational boundar@nagement, field workers, funders...? Various
decisions may be made here, but in the contexteoptesent essay, these questions can be left open.
® Relief and development activities, as commonly arstbod, may involve the protection or
promotion of certain human rights.

? | will not further pursue such qualifications.
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We turn to human rights. | begin with the definitiof a right that Henry Shue proposes in
his influential book on basic rights. Shue says thgmoral) right provides (1) the rational
basis for a justified demand (2) that the actugbyment of a substance be (3) socially
guaranteed against standard threldts.’

For the purposes of this essay, | propose theviilip modification: if X has a right to Y,
this means that (1) X's actually being able to gnjb (2) ought to be socially protected
against certain standard threats. The most impod#éference with Shue is that in this
modification, the idea is left out that a (morabht itself provides the rational basis for a
justified demand that a substance be protected Bédsis, | would say, is provided by the
judtification of the right, by the story abowhy X has a rightto Y.

We will follow Shue in talking aboumoral rights. In this essay, it will not be further
explained what ‘moral’ means. In any case, moglitd are not legal rights, and they might
tell us why there ought or ought not to be certagral rights.

We will now propose a definition dfuman rights** To begin with, a human right israght,
as specified above. Furthermore, X hdmiman right to Y if (3) X has a right to something,
a substance Y which is in some sense very impottaKt (4) and this Y is very important
because of X's very humanity. In addition, (5) stvery weighty or important that X's
actually being able to enjoy Y be protected agaiesdfain standard threats.

Some further explanation is appropriate. We begtheend: human rights, we have said, by
definition expressveighty moral claims. This conceptual choice has thei(iktluesirable)
result that one can no longer meaningfully say: ;@hi{s is a human right, but is it morally
important?’

Furthermore, we have said that human rights conselostances that are important in virtue
of a human being’'s very humanity. This is mostightiorwardly taken to mean that they
are important for everyone, whether young, old,anfémale, laborer, philosopher, and so
on. But this raises complications. Many substatnbasintuitively belong in lists of human
rights, for example the ability to participate iovgrnment, cannot be important for those
who irremediably lack the necessary capacitiesdfiing so. It seems, then, that lists of
human rights might implicitly rely on a picture @human being with certain capacittésn
this line, we may propose that lists of human sgstiould only include substances whose
actual enjoyment (or perhaps better: where thedfneeto actually enjoy them) is weighty
for broad categories —or: great numbers— of pe@derywhere, anytime. Even if this does
not sound too impressive, we will nonethelessaestent with this proposal for now.

However, we should acknowledge that some substatitats are sometimes seen as
candidates for there being human right to, likeialdy enjoying a free press, are dependent
for their realization orertain kinds of social contexts. | would propose that such substances

19 Shue (1996), p. 13.

" Human rights, as we will define them, are not shene as Shue’s basic rights. Basic rights in his
sense are rights that are a precondition for ahgraights.

2 Are theseaverage capacities? (If most of us were like Bach, woulté a human right to have an
environment with the preconditions for composing &stening to music?) Relatedly, since the level
of generality of the formulation is obviously impant here, it is an interesting question whetHer, i
we formulated generally enough, we could come up wilist of substances that would be important
to everyone. If so, justhow general would we have to be?
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are only substances to which there could be a huigah—in other words, they are only
viable substances for a human right— if they ahqor are formulated at such a level of
generality) that their actual enjoyment is weigbtyimportant to broad categories of people
in a wide array of social institutions across tiamel placé® An example can clarify what |
mean: freedom of the press is a substance to vthate could be a human right only if
actually to enjoy freedom of the press would alsoaighty or important for, say, Middle
Agers or Amazon Indians — which would mean thatdtld be important for these people to
have (had) different social institutions than tiejact had.

However, if a substance Y is a viable substanca fmuman right, in the sense of being very
important to broad categories of people everywlargime, that does not yet mean that
human beings have a human right to Y. If this ibeothe case, we have, according to our
definition, to be able to identify ‘standard thigagainst which there ought to be ‘social
protection’. For our purposes there is, in the egpion ‘protection against standard threats’,
the idea of a certain level of protection, and idhea of a certain likelihood and shape of
protection: the right to food, for example, is ghtito a certain minimum diet, and certain
likelihood that this diet is protected in case gsrhappen such as income shortfalls, crop
failure, and certain (other) disasters. We may theraps say that there is a human right to
food if social arrangements across place (perhaptime) are widely such as to be able to
provide protection against standard threats asifgmbc- or more precisely, if social
arrangements are widely capable of doing fns/ided that there are no ‘rough elements’
such as food-hoarding crooks and cruel dictafors.

In the above account of what human rights are (afatedly towhat there can be human

rights), these rights depend conceptually on s@crangements: a substance is only fit as a
candidate substance for a human right if it is irtgo@t to people in social arrangements
everywhere, anytime; and for there to be a humght rio the actual enjoyment of this

substance, it must be the case that ‘standardt$hrean be identified against which

protection can be provided in all existing sociahagements®

However, social arrangements are only obliquelyaguely present in our definition, in the
sense that it is left conceptually open (once ‘toetements’ are out of the way) what the
answer is to the question of more particulaslyich agents ought to provide protection
against standard threats, and who ought to prdhideprotection if these agents do not live
up to their duties. Thus we may ask what the dutichuman-rights advocacy NGOs and
development NGOs are here.

13 This is not to say that they have to be indepenéfem social institutions, related to a human
nature conceived presocially or eternally — as swersions of natural law theory might have it (cf.
Beitz 2004).

14 Admittedly, this qualification would require fuethdiscussion.

15 yet our account differs from Rawls’s ifhe Law of Peoples (1999), where he defines human rights
politically in the sense that he calls human rightsse things the observance of which is the nacgss
and sufficient condition for precluding foreignémtention, as well as a necessary condition fangei
a member in good standing of the so-called ‘Soaétyeoples.” (cf. also Beitz 2004)

6 Agents who act for the sake of human rights wahkh act to come closer to the protection of the
actual enjoyment of certain substances againstiatdrthreats, or to keep them protected again$t suc
threats. In the present essay, this is the backgroaf talk of ‘protection’, ‘fulfilment’,
‘enhancement’, ‘promotion’ of human rights, suche being used indiscriminately.
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This concludes my tentative account of human rightsave aimed in the first place at
making my usagelear, and at developing a concept that is not too cointtative.” Also, |
have explicitly tried to avoid the kind of reductist account that says that there is a human
right to Y whenever a moral theory says that alinans ought urgently to get Y — or
something similar. In other words, | have triedaoid an account where human rights
theory collapses into general moral thetry.

| am aware that the account offered above still may loose ends. What would be
especially needed is a justification of why peoplould have any human rights (and
subsequently of which particular human rights theoaild be). Such a justification would
then also be the most straightforward place toagkihg for an account of human-rights
duties and duty-bearers.

However, all this is rather ambitious, and in thesent essay we will not try to approach our
topic via a justification of human rights. Insteags will for the sake of clarifying duties turn
to general moral theory again. The idea is notrtive at a reductionist account of human
rights after all. Rather, the idea is to use gdnm@ral theory so to say heuristically. Put
differently, as long as a justification of humaghts is pending, general moral theory will be
used to get clearer about the moral reasons theat dw@ our topic; explanation follows
shortly.

In what follows we shall concentrate on the humghtrto an adequate standard of living,
understood as a human right to food, shelter, beesidth care, income, and the like; and we
will proceed on the assumption that this is a humghnt. We will leave human rights to
other substances to one side.

2. MORAL THEORY

Who ought to provide protection against standaréats to the ability of human beings
actually to enjoy an adequate standard of livingtrévparticularly, what duties (if any) do
human rights advocacy and development and religdbl@ave here?

In exploring this issue we turn, as said, to ménabry. For if we inquire into the human-
rights duties of NGOs, what we are after is moedsons; and moral theories can be
regarded as reservoirs of important moral reasmmors;erning what fairness is, what the role
of likely consequences should be in deciding oergain course of action, what bearing past
wrongdoing should have on present behavior, andnsd he subjects and shapes of moral
theories provide some orientation in the multitoflgaried considerations that could bear on
the question of what actions NGOs should or shoatdake with regard to human rights.

However, moral theories generally speak about reasioat are formulated at a very high
level of abstraction. Much additional informationdamany additional suppositions are

™ In footnotes 13 and 15 above, something has baidrabout how this account relates to some other
prominent accounts of human rights, such as somgatdaw accounts and Rawls’s political account.
To explain why we do not adopt those accounts, rdm@ussion would be required.

18 Cf. what Griffin (2008) calls ‘top-down approashé human rights.
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needed if we are to arrive at a level where wernare specifically say something about the
human-rights duties of NGOs. Therefore, it mighte\s’ our approach to give a central
place to moral theory: certain (rather abstracisoms get much more attention than other
(often more concrete) reasons, even though theefoare not necessarily more important
than the latter.

My reply to this concern is that | would still like start with moral theory, because of the
welcome order and orientation that it can provillee hope is that by applying a relatively
general theory to our subject, we will get in atdetposition to see clearly what

considerations most importantly bear on our sufjeand this may in turn help us to build

better and also more concrete theories.

More specifically, we propose to consider Leif Wenaheory, presented in 2007 in the
essay ‘Responsibility and Severe PoveftyWenar holds that the duty to act against threats
to basic well-being is to be attributed to the dgemo can act at the least cost to themselves.
This is a theory that both urgently requires claaifion and may raise some eyebrows. Still,
it is a good theory for our purposes, in the fgktce because it builds on one of the most
central intuitions that most of us have concerniirgquestion of who bears duties to protect
against certain threats, namely the intuition tthég is up to the agent with the greatest
capacity to do so. This intuition keeps coming gpia and again, and it is worth exploring
its content and justification.

Furthermore, while Wenar's theory is close in $pid utilitarianism, one of the great
traditions of Western moral philosophy, we can dscit as a self-contained thedrand
thus (hopefully) keep our discussion somewhat muaeageable.

In what follows we first present Wenar's theory (inis section), and point to some
difficulties of it (also in this section). Then wry to apply it to the question of human-rights
duties of NGOs (Section 3), and we reflect on whthie application seems correct and
revealing for our subject, and where the applicatioings to light problems for Wenar's
theory — and where it may, by doing this, begirshow the way to a better theory (also
Section 3). Finally, we conclude.

| will now reconstruct Wenar's theory as an ansteethe question of which agents ought to
act to provide protection against standard threats adequate standard of living. As said at
the beginning of this paper, | am not concernedharily with exegesis - although of course
| try not to misrepresent Wenar's viefts.

19'Such considerations will sometimes give us redasamodify the moral theory that we started out
with, while at other times we will have to conclutiat this theory gets it right about our subjegien

if some of the results of its application may bexpected.

0 See footnote 2 above.

2L |n addition, Wenar's theory is designed to ansaveelatively specific question, namely who ought
to act to protect avert threats to basic well-bepthgs might, on the face of it, also help to kebp
discussion more manageable.

%2 |n fact, Wenar himself is concerned with a vemyikr problem. He speaks of ‘responsibilities’ to
refer to what we call ‘duties’ and he prefers teeme the term ‘human rights’ for use in relation t
duties of the powerful, esp. governments. Howevetake these differences to be primarily
terminological — they do not make unjustified aeiapt to apply Wenar’s theory to our problem.

Ethique et économique/Ethics and Economics, 7 (2), 2010, 7
http://ethique-economique.net/



NGO Duties

Wenar says that the duties to act against thrediagic well-being (of which, important for
us, we may consider threats to an adequate stanflfivihg to be a part) lie primarily with
the party that can do so at the least cost to teles (or, as he also says, that can do so
‘most easily’). Only if these do not live up to theuties does a different agent come in
sight: namely the agent that, of the remaining tgjecan act most easily. Throughout,
Wenar admits that he needs a good story about ‘abstf (or ‘ease’) is but that he cannot
(yet) provide one.

Wenar often talks as if the above ‘least-cost hypsis’ (as he calls it) is justified because it
fits with how we intuitively think about a wide ndoer of cases of threats to basic well-being
(or, for our purposes, an adequate standard afg)viAt this point, we may of course ask
Wenar the obvious question of whether our intuii@me right. However, as | reconstruct
Wenar, there is another source of support for kbast-cost hypothesis’: if we follow this
hypothesis, we get the most effective, publiclyadibe system to provide protection against
threats to basic well-being.

In other words, Wenar may be construed as sayeigtively plausibly) that what we should
want, morally speaking, is the most effective syst&f protection against threats to basic
well-being; and he adds that this system shoulguigicly statablé® He then goes on to
submit, as an empirical hypothesis, that the miisttve system is the one in which duties
to avert threats to basic well-being lie with thgseties who can most easily fulfill them.
More precisely, with predictable threats (which cem us first of all in this essay) we
would, Wenar says, attribute duties to agents enbtsis of relatively general descriptions
under which these agents fall; this makes the sy&asy and hence publicly statable. For
example, we say that able-bodied young males,dhrtdrs, parents, or local governments,
should avert certain threats; and we do not redledparticular circumstance of every
firefighter to see whether it is indeed less co&ilythem to help than it would be for non-
firefighters. However, Wenar adds, in unpredictabtme-off cases, like certain
emergencies, we do think that that agent has tineapy duty for helping who in fact, and
not only on the basis of a fairly general desoviptibears the least cdét.

Now, because | think that what Wenar is after is #olution with the most effective
protection against threats, | will use this ashihsis for my application, and | will not put so
much emphasis on the least-cost principle. Themndther reason for this: the least-cost
hypothesis speaks as if we have a fixed outconlleit €@, and that there are different ways
W to get there: W(O)1, W(O)2, ... W(O)n. In each lbése scenarios, different agents act
and, according to Wenar, that scenario W is toHmsen in which those agents act who can
do so at the least cost to themselves, comparédallithe other agents. By contrast, suppose
that, as Wenar in the end suggests, we are aftantsteffective protection against threats.
Then, | would say, the idea may easily arise that dutcome is different in different

% put differently, the system should meet the pitllicondition; the system is meant to be a public
one that everyone is aware of. This obviously ssumdry Rawlsian (cf. Rawls 1971, p. 115).
However, with Wenar himself, it is not clear wheth@) public statability is an independent
desideratum or requirement or (2) whether (and wioat follows is an empirical hypothesis) the
system should be publicly statable because otheritviuld not be the most effective.

24 By way of example, think of the famous Peter Sintgse where a professor passes by a child
drowning in a shallow pond (Singer 1972).
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scenarios. Or, put in the vocabulary that is reteéar our essay, different scenarios offer
outcomes that are relevantly different with regargrotection against ‘standard threats’: the
required level, likelihood and shape of protectima not equally achieved. We should then, |
think, first of all go for the scenario where we ge closely as possible what we require, and
only then consider least-cdstlf this reading of Wenar should mean that we sthmith
Wenar and end up with something much more conséalist) then so be f€

Incidentally, this primary focus on the desiredocoube squares well with two exceptions

that Wenar wants to admit to his least-cost hymitiféagents need not act where the cost is
excessive, and sometimes the requirement to prasddepensation trumps the least-cost
principle, i.e., sometimes a wrongdoer must adterathan the agent who most easily can.
Wenar tells us of these exceptions that the oserigetimes ‘hard ... to activate’ and that the
other ‘surrounded by least-cost reasoning on déssi(p. 262; 269). If we try to understand

why Wenar says these things about his exceptioasires puzzled if we look to the least-cost
principle per se; but we are not puzzled at allvé assume that Wenar is ultimately

concerned about effectiveness in achieving theeksiutcome (with the least-cost principle

being only derivative).

3. HUMAN -RIGHTS DUTIES OF NGOS

Wenar himself applies his theory as follows: thenary duty for averting threats to basic
well-being lies with the individuals themselves whowellbeing is at stake. Next, as step-
back options, come their near and dear, the lomanounity, the national government, and
the international community and foreign governmgirtsthis order. The row is closed by
citizens of foreign countries. Presumably, thesehoapplication guidelines would not only
be in line with the least-cost principle, but atsake for the most effective protection against
threats to basic well-being. However, if this isaviWenar thinks, we should immediately
acknowledge that, at least for the case of humgimtsias we have defined them and in
particular for the human right to an adequate stethdf living, governments come into the
picture very often concerning the question of wiconcretely, should act . Effective
protection against standard threats involves cetaids of guarantees, and it may be that
these can only be provided at the national or iatiéonal level.

A second notable feature of Wenar’'s own applicatibhis theory is that he thinks that the
theory does not always point to definite socialrmtitutional arrangements. According to

5 Capacity, an ambiguous concept (cf. D. Miller 2Q08ould on this reading of Wenar's theory,
have relevance for the attribution of duties fogtall in the sense of ‘the ability to get thindene',
rather than in the sense of ‘the ability to do ¢jsieasily’.

| have said that we only speak ofaman right to a certain substance if it is widely feasibleoas
existing social arrangements to protect the aanplyment of that substance against standard threat
This was meant as a crude reality test; it wasnmedint to imply that we can only speak of a human
right to something if its actual enjoyment is atte@afe no matter what we do, and apart from effort
to strive for its protection. That would be a sgarndea of a human right.

" No doubt, Wenar admits of these exceptions in rotol@void counterintuitive implications of his
theory.
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Wenar, the way to deal with this indeterminacyoisthe agents involved to agree on and put
in placesome effective arrangement. However, Wenar’s discusefahis point is very brief.

We will now try to say something on the human-rigtitities of NGOs, based on Wenar's
proposal as it was reconstructed above. When trigngay something relatively concrete
about the human-rights duties of NGOs, | will takgy one possible ‘road’ among many, a
road that starts by observations about the staleabout civil society, and then returns to
NGOs. This is a relatively roundabout road, so uldolike to ask the reader for some
patience?®

Let us begin by stating that we cannot examindéénpresent context and will treat as a big
assumption, that an acceptable arrangement foegitoh against standard threats to an
adequate standard of living would always attribgteat duties and the (in many senses)
most important duties to an agency which in soneelibie sense would have a monopoly of
violence, whether this agency would resemble mdosety a national government or
government at a different level or take a yet défe shape. Again, this assumption would
certainly merit discussion, but | cannot providatthere.

Against this background, my thoughts about the iptessluties and permissions of human-
right advocacy NGOs and development and relief N&G@sn from the idea that any
acceptable arrangements for protecting an adecgtatedard of living against standard
threats, would also involve a substantial roleddively civil society. Civil society is then
understood broadly, as all voluntary associatioffiscitizens. The reason why any
arrangement without a substantial role for a vibreiwil society —put differently, any
arrangement of which a lively civil society woulatnbe an important part— would be
unacceptable, is that it would decidedly providbstandard protection, whatever the exact
specification of ‘standard threats’ may turn outhi®. So the reason for insisting on a
substantial role for civil society would not have tlo with least-cost considerations,
whatever exactly these may look like. Rather, ituldohinge on the consideration that
without such a substantial role, the objective aft@ction against standards threats to an
adequate standard of living, would not be achieved.

But why not? Here, the main argument —if we may italhat— consists of a largely
empirical claim: that without a lively civil socigtthere is no way that there are going to be
sufficient guarantees against abuse of power, gathst incompetence and cruelty of those
in power, and the like. True, in principle one abpkrhaps think of a system of checks and
balances that may in some sense be part of a stag@vernment apparatus (or, more
generally, part of the institution that has the omuly of violence) and that would provide
guarantees against the mentioned failings. In tamiyever, even such a system of checks
and balances is unthinkable if there is not a celtof watching and criticizing those in
power. And for that we need a lively civil society.

This is surely very brief. Furthermore, there arangnother functions that a lively civil

society, in the broad sense of voluntary citizesoamtions, would play in any acceptable
arrangement to protect an adequate standard ofli@gainst standard threats — it would
have a role in implementing protection mechanismiforming people on various essential

%8 Also, as will become clear, our discussion largelyains from exploring the global or internatibna
case, and we restrict ourselves for the most padetal theory, in a sense to be explained.
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points, and in educating them as well as inspitim. This again is somewhat vague and
very broad and would require further elaboratiod avestigatiorf® Still, the remarks just
made may suffice to make the point that a livelyilcgociety is a vital part of any
arrangement for sufficiently protecting an adequssa@dard of living.

We may add that the role of civil society seemalvibt only in ideal situations, defined in
the Rawlsian sense as situations where instituioass they could be, given that people are
taken as they afe it is also vital in many situations that are rideal in the mentioned
sense (although perhaps not all such situationg)differently, the above observations about
the vital role of a lively civil society provide guments both (non-ideally) for establishing a
lively civil society and (ideally) for maintaining lively civil society where it exists. Below,
we will mainly, but not exclusively, discuss theal case.

Before returning from civil society to NGOs, we ebge that we will not try to develop and
expand the above story —about the vital role @fely civil society— for theglobal case. The
global case involves many complexities and uniexitThe present global situation is one
where there are many states, limited interstatetréorsstate) institutions, and many civil
societies that are more or less national, as veell aumber of emerging transnational civil
societies (and perhaps alsge big emerging global civil society). Whether this sttaa is
even closely the ideal one, is not at all clearrengenerally, it is not very clear how we
should begin to think about the global c&se.

So, | will leave the global case to one side, dng tonly discuss whether we may or must
see any place for human-rights and development Nithey should operate on a national
scale. (To see the possible concrete relevandeistliscussion, think of the case of a large
country, like Brazil.) Only towards the end wilbtiefly take up the global case again.

Now, suppose that the above observations are ¢ofifleen what does this show about how
human-rights and development NGOs may or mustoathé sake of protecting an adequate
standard of living against standard threats? Tevanshis question, | will now develop my
observations about civil society further. Once agtiis development takes a few relatively
specific directions where many others may alsodssiple.

Civil society as we have defined it is very broidhcludes the NGOs that concern us in this
essay, but much else as well: churches, sport cll&i®r unions, the press, social
movements, artistic circles, and so on. For oumpgses, a few observations about civil
society, thus understood, are important. Firstlpstrcollectives that are part of it are not

2 What has been said also involves a number of éaphypotheses. However, it seems to fit in with

a fairly wide and robust array of empirical evidendr does it? Some have contended that
dictatorships can also provide sufficient protattimf a decent standard of living against standard
threats. But | would doubt this: for example, Sewasrk (e.g. 1999) shows that the prevention of
famines crucially depends on a well-functioningefpgess.

30 Cf. Rawls (1999). So, in ideal situations thereutdostill need to be safeguards against power
abuse. (If we define ideal situations, in an akire Rawlsian formulation (1971), as situations of

full compliance with just arrangements, then ituisderstood that the institutional arrangements in
such situations must be such as to make full canpé realistic.)

31 For example, even if we assume that the most itapbhuman-rights duties are to be borne by an
agent that has the monopoly of violence, it isatear how we should conceive of such an agenten th

global case.
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neatly representative of anyone (of any group or collective of individsial in something
like the way that parliaments are representativehef citizens of a given country. Nor,
secondly, are many of the collectives in the cbdgtiety neatlyaccountable to a group or
collective of individuals — in something like thewthat parliaments are accountable to the
citizens of a given count’?.Many collectivities or organizations in civil sety may be said

to have multiple allegiances — like universitiesvdhdo research communities, to their
students, to governments, to funders, and so ardifhmany agents in civil society are part
of a network of influences — they are influencedniigny and do in turn have an impact on
many, but it ishard to sort out the effects. In sum, we may say that civil societymessy and,

we may add, this is quite inevitably so; and | pree that this conclusion is not based just
on the brief and somewhat vague analysis that ¢ lgaxen. And, we may say that in spite of
its being messy, it has a great and indispensaldeto play in any acceptable arrangement
to protect an adequate standard of living.

What we can get from this (though not as a mattéogic) concerning the role of human-
rights and development NGOs, is the following. tirswhat has been said can make one
doubt whether many objections to the legitimacyN@&O agency that can be found in the
literature, are decisive. Such objections, which loa taken to question the permissibility of
NGO agency, often refer to the lack of represeveagss, the lack of accountability, and
doubts about the effects of NGO involvement. Howgife¢he above is right, such lacks and
doubts are more the rule than the exception wiganegto agents in the civil society; but this
does not preclude a vital and indispensable raleifol society with regard to our subject.
We may say that NGOs are still permitted to aceneif there are concerns about their
representativeness and accountability, as welbagtahe effects of their action (although |
will come back to these effects).

It may be objected that this is rather too quickre®/, one might think, human-rights and
development NGOs (or certain of these NGOs) argannitted to act if there are agents in
civil society that fare better than they do in suefards as representativeness, accountability
and effectiveness. That we are always going to maéldsociety cannot for sure mean that
all kinds of agents that are as matter of fact phit, are legitimate agents, in the sense that
they are permitted to act - let alone that all ffzeagents or even all their specific actions
are permitted?

This is right. Indeed, NGOs (or certain NGOs) drethe line of thought that we are
pursuing (in our attempt to make an applicatio&nar’s theory), not permitted to act if
there are civil society agents of which we can dwmae credibly say that they offer a

%2 |n the present context, | will not elaborate oa feomplex) concepts of ‘representativeness’ and
‘accountability’.

% put more exactly, their manifold lack of represg¢ineness and accountability is no bar to NGOs,
generally speaking, being permitted to act. Howgethés is not to say that they are permitted tq act
period. That would only be the case if there ardunther considerations that are a bar to theindpei
permitted to act. In what follows, we will discuseme considerations of this (possibly ‘barring’)
kind.

3 | will not in this essay operate with a neat distion between (1) the legitimacy of NGOs generally
and as a whole; (2) the legitimacy of specific NG&sa whole; and (3) the legitimacy of specific
NGO activities (where one might again speak aboadh sctivities as a class or as they are carriéd ou
by specific NGOs).
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substitute for these NGOs and that they are somelearly superior in working towards an
acceptable arrangement for protection of an adeciahdard of living. The problem is (but
this is of course a guess involving many empirigi@ments) that | do not see any such
agents around. The NGOs that concern us work, yndimbugh advocacy and so-called
development activities, for the promotion of hunmmayhts, such as the right to an adequate
standard of living. Where do we see their credgulbstitutes? These may be, for example,
trade unions, social movements, or churches. ld@ee in what way such agents should be
clearly superior to NGOs. Admittedly, this is ratlieief, and surely a more precise look is
called for, also because we want to be able tdhelbetter NGOs from the worse. The point
here, however, is that it is on the face of it patticularly credible that generally human-
rights and development NGOs are not permitted to(and in that sense illegitimate)
because we have clearly superior alternativeshfemtin the civil society.

One possibility must still be considered, howetemay be better that NGOs, no matter
how much they may try to do the right thing, statiry even if no one else takes up what
they are trying to do. This possibility raises karand largely empirical) issues about
whether NGO activities are at all effective orheat counterproductive, what exactly this
means, and about how we can find this out. | caatiempt to draw a balance hétesuffice

it to say that if their activities should turn dot be counterproductive, they are indeed for
that reason not permitted to act — if we are spggpkagain, against the background of
Wenar's theory as we have understood it. It is iptesghat they are not permitted to act
while at the same time there would remain a vital mdispensable role for civil society; for

there is much in civil society beyond NG®s.

Let us take stock. The thrust of what we have sithat human-rights and development
NGOs are permitted to act despite their partly iiade shortcomings in such regards as
representativeness and accountability, unless toairibution is (despite their good efforts)

clearly worse than doing nothing. The backgroundhid conclusion is that we want an

arrangement that provides protection against stdnttaeats to an adequate standard of
living in a given society’

% For one particularly thoughtful and valuable agérto do so, see Cullity (2004), Ch. 3. On a
different occasion (forthcoming), Cullity also disses possible collective-action problems, in the
following sense: what if the activities of one peutar (development) NGO are clearly better than
doing nothing, while the activities of all (developnt) NGOs taken together are clearly worse than
doing nothing — e.g. because they get in the way loétter long-term solution? Cullity asks what the
particular NGO should do in such a scenario. He sdyparaphrase him— that (1) it should consider
how it should act given that all the other NGOs ast they do (given the absence of action
coordination); (2) what kind of action coordinatiamuld be desirable; (3) what it can and should do
to further this coordination. The upshot is thagrein the mentioned scenatrio, it depends whetteer t
particular NGO should abstain from acting (andtdB within an effectiveness-based approach).

% However, here collective action problems may cameagain: maybe the activities of whole
categories of civil society agents considered airtbwn had better be absent, if we consider tieé g

of sufficient protection of an adequate standartivirig, while at the same time the presence oil civ
society as a whole remains vital. This possibiNilf not be further considered here.

37 All this applies to ideal and also to many sitaasi which, due to unfavorable circumstances, unjust
behavior, or other factors, are not yet ideal; encth of it applies most naturally if we assume that
NGOs are trying hard to work as well as they can.
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The stronger conclusion, that human rights and Idpmeent NGOs have duty to act in
regard with human rights, does not follow from story. In any case, from the observation
that a lively civil society is a vital part of amgceptable solution concerning human-rights
protection, it does not immediately follow that gogrticular kind of agent in civil society
has to be a part of any acceptable solution — adthanore analysis could indeed point the
way to particular kinds of agents.

However, it is worth making one point. In a numbénon-ideal situations in the world that

we live in® no particular agent seems to be concerned abeutrtitection of an adequate

standard of living for certain people, with the eption of certain human-rights of

development NGOs. In such cases, the only feagibleforward for the concerned people
to acquire a somewhat better protection of an aateggtandard of living, would probably be
through the involvement of the mentioned NG®k keeping with Wenar's theory as we

have reconstructed it, these NGOs would have diiesct here: when faced with actual
situations, Wenar, as we have read him, asks gertsider which arrangement offers, here
and now, the most acceptable protection of an atecgtandard of living. This arrangement
then offers the basis for saying who has a dusictdhere and noW.

To end this attempt at application, let us briefiyurn to the global case, more patrticularly,
to a case where we can ask the question of whath&GO composed of citizens of one
country may or must engage in human-rights promdaticanother.

We have argued that human-rights and developmei@sN@main legitimate agents despite
their various, partly inevitable shortcomings camaeg for example representativeness and
accountability. However, this argument is not olgly applicable in the global case. For
above, this argument was not presented as a gesasalfor messiness (in which case we
might apply it to the state and think, well, if ma®ss is allowed, why not be content with
an unrepresentative and incompetent state, for)oRe®her, the argument was made in the
context of what a civil society looks like, and agh the background that a civil society is
going to be part of the solution anyway. In thebglocase, it is not clear that this last point
holds true. Transnational civil societies are enmgrgto be sure, and as a matter of fact they
are probably here to stay. But that does not yetvsthat such civil societies are an
important part of the ideal solution in the globake (and the manifold non-ideal situations
are often equally unclear); and therefore it isalear either, until further notice at least, that
agents that are part of such societies are mopaltgnitted to act. We need, first of all, to

3 S0: here follow a couple of observations regarding-ideal situations, which | have largely left to
one side until now.

% In some non-ideal cases, NGO activities would hthee effect of (for example) discouraging
government involvement or making such involvememwtrendifficult. It is a difficult question what
course of action would in such cases be in lind aithieving an acceptable protection of an adequate
standard of living.

0t is interesting to note that Wenar’'s theory winit hesitate to tell us thabluntary associations of
citizens can bear morduties. Some have found it strange that they can, but maomal theories (like
Wenar’s) offer a fairly straightforward story her@Any duties tofound NGOs would require
additional stories.)
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have a clearer view of possible global arrangemsitich could provide an acceptable
protection against standard threats to an adegtetdard of living.

The other two points that we have made above dm geeremain upright. Surely if an
international NGO'’s involvement makes matters ¢jeavorse, there is, on the Wenar
approach as we have understood it, no permissionthtis NGO to act. And, if an
international NGO is in a given non-ideal situattbe only or by far the best agent that can
work towards a better protection of an adequatedstal of living for certain people, then it
has a moral duty to att.

Let’s try to draw a balance concerning Wenar's tiid@msed on this sketchy application of it
to our problem of human-rights duties of NGOs. |rdu think that on the face of it this

application exposes the theory as wildly implawstbiFurther, the theory seems indeed to
have fulfilled its heuristical function by focusirayr thought around the question of what
would make for acceptable arrangements to providéegtion of an adequate standard of
Iiving.43 There are, however, a number of problems, which naae been hidden somewhat
by the rather impressionistic nature of our distussThese problems could be identified
apart from our application, but they may have cdmdight once more and particularly

clearly through it.

Firstly, although as said Wenar's relatively abstréheory orients our discussion, our
attempt to apply this theory makes also clear hawchmelse we need. For example, we
require a good account of the civil society (andhaf global or international civil society)
and its relation to state (and to trans-state terstate institutions).

At the same time, and this is a second point, Weracount shows itself as not general or
at least not comprehensive enough. For, come i i it, if we concentrate on threats to

basic well-being (or to an adequate standard ef,lénd tell our story about duties in that

light, and our story about civil society in thaght, how can we know that we are correct?
Civil society does much more than contributing be tprotection against threats to an

adequate standard of living; and most agents thatufe in the above story apart from

human-rights and development NGOs, have much moitker hands than averting threats

to an adequate standard of living. If we want tp samething about what such agents ought
to do, how can we do so if we do not have a stbouttheir other concerns as well?

Something quite similar applies to accounts of humights: come to reflect about it, we
want a good account of human rights to be abouthmuare than about human rights alone.
Just to observe, for example, that a certain snbstélike an adequate standard of living) is

“! However, we'll shortly come to a number of objens. To mention one already: one may say that
the point made in the text is not very informatiMewever, it is emewhat informative.

2 One element of his theory, namely that there isetimes a requirement for wrongdoers to provide
compensation, would call for further discussion apglication. Cf. Philips (2007), p. 101-107.

43 One may contest this and say that we might as hale started out by thinking about what

arrangement makes for the most acceptable proteofian adequate standard of living. Indeed; but
this starting point is already quite something. AEnar’s account provides three more things:t(1) i

provides a background for understanding somewh&thehat the mentioned starting point means;
(2) it provides some justificatory materials asaty one may take this (and only this) as a starting
point; and (3) it shows that there are in fact atgharound who do take this starting point, even if
there may be many doubts about it (this is an @ddiit an argument from authority).
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important for broad categories of people, everyehat all times, and to observe that we
now widely have social arrangements in which ifaasible to protect such a substance,
doesn't even tell us, in the end, in how far thibstance is universally to be protected, that
is, it doesn'’t even tell us thany agent at all should act for its sake. For mayliethiegs
considered —or perhaps better, &@llues considered- it is best to stick to non-interference
with a certain social situation (especially whdrattsituation is in a foreign country); or it is
best (where force would be needed) to abstain fisimg force; or it is best to use certain
scarce resources not for the sake of working tosvardadequate standard of living, but to
direct these resources elsewhere. In all theses ctimre would bao agent at all that has to
act in relation to the right to an adequate stathdéliving.

The conclusion can be that a good account of datiesa good account of human rights
must address much more than its immediate subjjeet.application of Wenar's theory has
suggested this to us, yet his own theory seemordss the test.

A third consideration follows up on the idea thatssiness is inevitable in civil society, yet
that civil society remains an indispensable partanff acceptable arrangement for the
protection of an adequate standard of living. Naweowe acknowledge the (apparently
inevitable) messiness of civil society —i.e. itsedmingly inherent) problems with
representativeness, accountability, and effectsmany ways and shades— a non-naive
analysis of what is going on seems to be calledtf@at is to say, an analysis that takes
seriously that civil society is a field where povieexercised, and where any action by any
agent also contributes to a new configuration ofigrs. Similarly, writing a philosophical
text that sees no objection to or speaks in fat@mamlvements of NGOs, can itself be seen
as a contribution to a new configuration of powwwever small its impact may be. Once
we realize this, the next thing we should do iaktabout whether it should in turn influence
the contents of what we have to say morally. In, fés aspect is totally lacking in Wenar's
approach.

Fourthly, Wenar, as we have interpreted him, wémigo for the arrangement that is best at
providing an acceptable protection of an adequiaedsard of living. Yet we have noticed
that he also tends to say that moral agents neeleao excessive cost. He seems to be of
two minds here — he wants the best outcome anddméswio one to suffer excessively in
order to get there, and it seems that he doesnmw kvhat to choose. Or rather, he doesn't
get very explicit about the tension, but it seefmat tultimately he wants to go for the
arrangement that most effectively provides accdptabotection of a decent standard of
living against standard threats.

However, some have suggested that we need not ehbgsattributing more duties to
institutions, such as governments and NGOs, ratieer individuals, we can have the best
outcome without anyone sufferifig.

| would like to surmise that although this is tarsextent correct (at least, put cautiously,
sometimes better coordination of individual acticas lead to better outcomes and at the
same time reduce the cost to individuals), but Wetkhould not exaggerate: to some extent
we do have to choose. NGOs and the like may beigemnoral agents (as | have assumed
throughout), but their actions will of course ruwaugh individual actions (through their

44 Cf. M. Green (2005).
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staff, field workers etc.); and if we assign healufies to NGOs, this may mean that their
staff (and fieldworkers, etc.) will incur very higlosts. It is important to realize this; for it
may influence how much duties we think that shdagdattributed to NGOs.

In the end, the tendency of Wenar's account isdli bhat, even if it means that some
individuals (like NGO staff) have to bear greattspsve should still go for the arrangement
that is most effective, that is, for the arrangetmemmes closest to offering acceptable
protection of an adequate standard of living fagrgene. But certainly many would disagree
with Wenar here, and the point would merit furttiescussion.

4.To CONCLUDE

We end by repeating the five main points that #tesay has tried to make regarding the
duties of (human rights and development) NGOs laticn to human rights, to be precise,

about their duties in the national case (so natef@mple, for NGOs seeking to influence
affairs in a country that is for them foreign) aatout their duties with regard to the

protection of an adequate standard of living.

These points were made against the background ibf\ienar’s theory, interpreted as
saying that we are after the arrangement that pestides acceptable protection of an
adequate standard of living. Duties are to behaiteid based on what such an arrangement
looks like.

Permissions for NGOs to act with regard to a human right to an adequate standard of living.

1. Some considerations that are often taken taifficient to show that NGOs may not act,
such as their lack of representativeness and atatuility, do not in fact (as such) show that
they may not act.

For such lack of representativeness and accouityabilgenerally true for agents in the civil
society. If they were to make it impermissible forcivil society agent to act, then the
overwhelming part of the civil society would bebB@den to act. But this cannot be the case,
for a lively civil society is a vital part of anyceeptable arrangement for protecting an
adequate standard of living.

2. Nor can the argument convince that NGOs, in ggnenay not act because there are
clearly superior alternatives for them in the cisticiety; for there are not. So again: here
there is no bar for their permission to act.

It may be important to note that points 1 and 2y@dy that certain considerations that
purport to show that there is no permission for MG@act with regard to human rights, do
in fact fail to show this. (Points 1 and 2 do narmant the conclusion that NGOs do have a
permission to act in relation to human rights, @eriFor, there may be other considerations,
which we have not yet seen, that do succeed in isigothat NGOs have no such
permission.)
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3. We have indeed seen one reason that would sufific (certain) NGOs to haveo
permission (to be forbidden) to act with regard heman rights: this would (rather
obviously) be the case if their actions resulted isituation clearly worse than the situation
that would arise if they did nothing.

Duties of NGOs to act with regard to a human right to an adequate standard of living.

4. Can we say that NGOs have a duty to act witanetp the promotion of the human right
to an adequate standard of living? The argumentathiaely civil society is needed in any
acceptable arrangement for protecting an adequatelard of living, does not suffice to
show this. For there are many ways in which a yiva@Vil society can be achieved without
NGOs.

5. Finally, we have seen one reason that wouldeitain situations suffice for (certain)
NGOs to have a duty to act in relation to the humgint to an adequate standard of living:
they would have such a duty in situations wheré& ithgolvement would be the only way to
get a better protection of an adequate standdrdirg.

So, that is at least something: one case, fairktrabtly characterized, where we would
single out NGOs as duty-bearers with regard to mumghts?* A modest harvest; but
hopefully to be continued.
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