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Abstract

The matrix within which the states operate and international affairs are conducted
continues to be based on the Westphalian model, with its external-internal dichotomy.
Consequently, the constitutional mandate of domestic courts is to interpret and apply
domestic law, not international law. It is if, and to the extent that national legal rules of
reception allow international law to be part of national law that the latter may have an
impact domestically.  This dualist logic is challenged by globalisation and
inter/supra/transnational governance. Question: What are the changes required in the
methodology of interpretation and application of law that would allow judges to better
contribute to the actualisation of such normative inter-permeability? The paper argues
that only a slight adjustment in the methodology of interpretation and application of law
is needed for domestic courts to better engage international law. Indeed, a reinforced
argument of contextual interpretation constitutes the appropriate means to operationalise
a systematic role for international law in domestic judicial decision-making.

Keywords

International Law - Constitutional Law - Interaction between International Law and Domestic Law -
Legal Interpretation - Contextual Argument - Treaties - Westphalian Model - Dualism
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Karen Knop accurately sums up the whole problematics at hand with this phrase:
"domestic law is 'here' and international law is 'there™.' In terms of normative
interaction, there exists indeed a pertinacious dichotomy between international law and
domestic law. Simply put, the international realm continues to be viewed as distinct and
separate from the national spheres. Another Canadian international legal scholar, John
Currie, captures this fundamental divide with the following definition: "Public
international law is not so much an area or topic of the law as it is an entire legal
system, quite distinct from the national legal systems that regulate daily life within
states".> Examining the latest developments in Canada on the national use of
international law, the present author could not but reiterate this inescapable postulate:
"As far as the relation between international law and domestic law is concerned, there is

no direct [inherent] connection because the two systems are distinct and separate”.’

" K. Knop, "Here and There: International Law in Domestic Courts" (2000) 32 New York University
Journal of International Law and Policy 501, at 504.

27 Currie, Public International Law (Toronto: Irwin Law, 2001), at 1.

3 S. Beaulac, "National Application of International Law: The Statutory Interpretation Perspective" (2003)
41 Canadian Yearbook of International Law 225, at 234.
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This picture of the international / national interaction is generally considered as
representing the practice in most common law jurisdictions from the Anglo-Saxon
liberal constitutional tradition,* like Canada and the United States of America.’ As with
other legal issues, however, there are attempts to challenge the long accepted paradigm
through scholarship describing, for the benefit of human consciousness,® the prospective
in terms of the actual; in other words, authors using "is" when they really mean "ought
to".” In the Canadian context, a good example is Stephen Toope, who writes that the
metaphor of national sovereignty is being abandoned in favour of transnationalism:
"[I]n this in-between time, international law is both 'foreign' and 'part of us™.® In
another paper, Toope discards the international / national dichotomy and contends that
"international law is both outside and in".” Since "international law is partly our law,"
he further writes, the "process of relating international law to domestic law is not a
translation of norms from outside".'” There are, one would agree, many instances of
wishful "is" in these remarks.""

In the United States, Curtis Bradley has shown that the position defended by
similarly-minded American members of the international legal academy, in favour of a

greater domestic role for international law, is largely out of touch with the reality of

* See, generally, HM. Kindred, "The Challenge of Internalizing International Conventional Law: The
Experience of Australia, England and Canada with Ratified Treaties", in C.P.M. Waters (ed.), British and
Canadian Perspectives on International Law (Leiden: Martinus Nijhoff, 2006), 393; S.A. Riesenfeld and
F.M. Abbott (eds.), Parliamentary Participation in the Making and Operation of Treaties — A
Comparative Study (Dordrecht: Martinus Nijhoff, 1994); and F.G. Jacobs and S. Roberts (eds.), The
Effect of Treaties in Domestic Law (London: Sweet and Maxwell, 1987).

> Louis Henkin provides a good, albeit critical, overview of the situation in the United States in L.
Henkin, International Law: Politics and Values (Dordrecht: Martinus Nijhoff, 1995), at 64-67; and L.
Henkin, "Implementation and Compliance: Is Dualism Metastasizing?" (1997) 91 American Society of
International Law Proceedings 515. See also, generally, J.F. Murphy, The United States and the Rule of
Law in International Affairs (Cambridge: Cambridge University Press, 2004).

® This idea of "consciousness of humanity" is borrowed from the moral philosophy of Georg Wilhelm
Friedrich Hegel, in particular from G.W.F. Hegel, Phdnomenologie des Geistes (Hamburg: Meiner,
1952), first published in 1807, §§ 632-671; see also the translation by A.V. Miller, G.W.F. Hegel,
Phenomenology of Spirit (Oxford: Clarendon, 1977), 383-409. The idea of "consciousness" associated to
an ensemble of human beings was suggested by G. Butler, "Sovereignty and the League of Nations"
(1920-1921) 1 British Yearbook of International Law 35, at 42, who discussed the word sovereignty, and
more particularly the expression "external sovereignty", by resorting, inter alia, to insights from the new
field of psychology. See also P. Allott, "Reconstituting Humanity — New International Law" (1992) 3
European Journal of International Law 219.

7 On this technique, see P. Allott, The Health of Nations — Society and Law beyond the State
(Cambridge: Cambridge University Press, 2002), chapter 1, as well as P. Allott, "The Nation as Mind
Politic" (1992) 24 Journal of International Law and Policy 1361. This is linked to the later
Wittgensteinian argument that language not only represents reality, but constitutes an activity happening
within reality, that it is indeed a participant in human consciousness. See L. Wittgenstein, Philosophical
Investigations (Oxford: Basil Blackwell, 1958).

¥ S.J. Toope, "The Uses of Metaphor: International Law and the Supreme Court of Canada" (2001) 80
Canadian Bar Review 534, at 540. See also J. Jackson "Sovereignty-Modern: A New Approach to an
Outdated Concept" (2003) 97 American Journal of International Law 782.

’S.J. Toope, "Inside and Out: The Stories of International Law and Domestic Law" (2001) 50 University
of New Brunswick Law Journal 11, at 11.

"% 1bid., at 18.

" Interestingly, another Canadian internationalist and human rights advocate, John Humphrey, once
observed that "human rights lawyers are notoriously wishful thinkers". See J.P. Humphrey, "Forword", in
R.B. Lillich (ed.) Humanitarian Intervention and the United Stations (Charlottesville: University of
Virginia Press, 1973), at VIL
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domestic legal practice.”” Using the case of Breard v. Greene,” Bradley contrasts the
legal publicists' "internationalist conception"'* with the dualist type of reasoning that
U.S. government actors and courts of justice still favour in dealing with international
legal issues.” Likewise, many Canadian members of the international legal academy —
Hugh Kindred,'® Jutta Brunnée,"” René Provost,' Joanna Harrington” — seem to give
insufficient weight to domestic practice of government officials and judges and, like
Toope essentially, advocate an unrealistic degree of authority for international law
domestically.”

This paper avoids these pitfalls by aiming pretty low with the proposition it puts
forward and, more importantly, by making sure that the suggested incremental change
can be reconciled relatively well with current practice. The hypothesis is that a greater

2 C.A. Bradley, "Breard, Our Dualist Constitution and the Internationalist Conception" (1999) 51
Stanford Law Review 529.

118 S. Ct. 1352 (U.S.S.C. 1998), affirming Breard v. Pruett, 134 F.3d 615 (4th Cir. 1997), and Breard
v. Commonwealth, 445 S.E.2d 670 ( Va. 1994).

' Bradley, supra note 12, defined this "internationalist conception” of the relationship between
international law and domestic law as follows: "This conception has three principal strands. The firstis a
strong presumption that international law must be incorporated into domestic law. The second is the view
that international law should generally trump domestic law when the two conflict. The third is an
opportunistic use of what could be called 'foreign affairs exceptionalism' to expand the federal
government's capacity to enter into international obligations" [footnotes omitted]. See also C.A. Bradley,
"The Charming Betsy Canon and Separation of Powers: Rethinking the Interpretative Role of
International Law" (1998) 86 Georgetown Law Journal 479; and C.A. Bradley and J.L. Goldsmith,
"Federal Courts and the Incorporation of International Law" (1998) 111 Harvard Law Review 2260.

" In that case, the United States Supreme Court refused to consider itself bound by the decision of the
International Court of Justice providing for a provisional order to stay the execution of a murder convict,
which was based on a prima facie violation of the Vienna Convention on Consular Relations and
Optional Protocol on Disputes, 24 April 1963, 596 U.N.T.S. 261.

' H.M. Kindred, "The Use and Abuse of International Legal Sources by Canadian Courts: Searching for a
Principles Approach", in O.E. Fitzgerald er al. (eds.), The Globalized Rule of Law — Relationships
between International and Domestic Law (Toronto: Irwin Law, 2006), 5; H.M. Kindred, "Canadians as
Citizens of the International Community: Asserting Unimplemented Treaty Rights in the Courts", in S.G.
Coughlan and D. Russell (eds.), Citizenship and Citizen Participation in the Administration of Justice
(Montreal: Thémis, 2002), 263.

'7'J. Brunnée and S.J. Toope, "A Hesitant Embrace: The Application of International Law by Canadian
Courts" (2002) 40 Canadian Yearbook of International Law 3.

'8 R. Provost, "Le juge mondialisé : 1égitimité judiciaire et droit international au Canada", in M.-C.
Belleau and F. Lacasse (eds.), Claire L’Heureux-Dubé a la Cour Supréme du Canada, 1987-2002
(Montreal: Wilson et Lafleur, 2004) 569.

' J. Harrington, "Punting Terrorists, Assassins and Other Undesirables: Canada, the Human Rights
Committee and Requests for Interim Measures of Protection" (2003) 48 McGill Law Journal 55.

20 Quite surprisingly, the exaggerated enthusiasm from the international legal academy has been picked
up without much nuance or qualification by international commentators from the Department of Justice of
Canada: O.E. Fitzgerald, "Implementation of International Humanitarian and Related Law in Canada", in
O.E. Fitzgerald et al. (eds.), The Globalized Rule of Law — Relationships between International and
Domestic Law (Toronto: Irwin Law, 2006), 625; E. Eid and H. Hamboyan, "Implementation by Canada of
its International Human Rights Treaty Obligations: Making Sense Out of the Nonsensical", in C.C.L.L.
(ed.), Legitimacy and Accountability in International Law — Proceedings of the 33rd Annual Conference
of the Canadian Council on International Law, (Ottawa: Canadian Council on International Law, 2005),
175; 1. Weiser, "Undressing the Window: Treating International Human Rights Law Meaningfully in the
Canadian Commonwealth System" (2004) 37 University of British Columbia Law Review 113; and 1.
Weiser, "Effect in Domestic Law of International Human Rights Treaties Ratified without Implementing
Legislation," in C.C.I.L. (ed.), The Impact of International Law on the Practice of Law in Canada —
Proceedings of the 27th Annual Conference of the Canadian Council on International Law (The Hague:
Kluwer Law International, 1999), 132.
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engagement of international law calls for national judges to think outside the box, that is
outside the "Westphalian" box, all the while continuing to work within the dualist legal
framework of sovereignty.” It is argued that only a slight adjustment in the
methodology of interpretation and application of law is needed for domestic courts to
better engage international law. A reinforced argument of contextual interpretation
constitutes the appropriate means to operationalise a systematic role for international
law in domestic judicial decision-making. Part I recalls the Westphalian model and the
dualist logic, and Part II examines A) the methodology of interpretation in general and
B) the international law argument of contextual interpretation in particular.

I. Westphalia and Dualism

As far as judges in most common law jurisdictions are concerned, the matrix within
which states operate and international affairs are conducted continues to be based on the
Westphalian model of international relations,” at the centre of which is the idée-force of
sovereignty.” The legal by-products of this social construct are twofold: constitutional
law and international law,* which correspond to the exercise of internal sovereignty
(that of Jean Bodin*) and external sovereignty (that of Emer de Vattel*) respectively.
The traditional stance, therefore, has held that the Westphalian model of international
relations, which is governed by the Vattelian legal structure, involves an international
realm that is distinct and separate from the internal realms.” Geoffrey Palmer, while
arguing that the situation is changing, provides the following adequate illustration:
"[I]nternational law and municipal law have been seen as two separate circles that never
intersect." *® To borrow from the lexicon of economics, the international plane is a

2 For a similar title which, however, was not a source of inspiration for this piece, see A. Aleinikoff,
"Thinking outside the Sovereignty Box: Transnational Law and the U.S. Constitution" (2004) 82 Texas
Law Review 1989.

22 Of course, Westphalia is an aetiological myth (i.e. a myth of origin), created by international society to
explain the whens, wheres and hows of its becoming and its being. This acknowledgement, however,
does not diminish in any way the most extraordinary semiotic effects of Westphalia on the consciousness
of international society. See S. Beaulac, "The Westphalian Model in Defining International Law:
Challenging the Myth" (2004) 8 Australian Journal of Legal History 181; S. Beaulac, "The Westphalian
Legal Orthodoxy — Myth or Reality?" (2000) 2 Journal of the History of International Law 148.

» See S.D. Krasner, "The Hole in the Whole: Sovereignty, Shared Sovereignty, and International Law"
(2004) 25 Michigan Journal of International Law 1075, at 1077, who accurately summarises the modern
situation with respect to sovereignty, in spite of the numerous revisionist claims over the years, with the
following catchy phrase: "Sovereignty is now the only game in town".

2 See N. Walker, "Late Sovereignty in the European Union," in N. Walker (ed.), Sovereignty in
Transition (London: Hart Publishing, 2003), 3.

 See S. Beaulac, "The Social Power of Bodin's 'Sovereignty' and International Law" (2003) 4 Melbourne
Journal of International Law 1; S. Beaulac, "Le pouvoir sémiologique du mot 'souveraineté' dans 1’ceuvre
de Bodin (2003) 16 International Journal for the Semiotics of Law 45.

*® See S. Beaulac, "Emer de Vattel and the Externalization of Sovereignty" (2003) 5 Journal of the
History of International Law 237.

7 See, generally, S. Beaulac, The Power of Language in the Making of International Law — The Word
Sovereignty in Bodin and Vattel and the Myth of Westphalia (Leiden and Boston: Martinus Nijhoff,
2004).

** G. Palmer, "Human Rights and the New Zealand Government's Treaty Obligations" (1999) 29 Victoria
University in Wellington Law Review 27, at 59. Another image is given by P. Weil, "Towards Relative
Normativity in International Law?" (1983) 77 American Journal of International Law 413, at 441:
"Regret it as one may, the international scene today is still made up of the juxtaposition of equally
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"non-intersecting set" that has no inherent contact or knows no overlap with the other
non-intersecting sets representing the domestic spheres of sovereign states.”

The distinctiveness and separateness of the international / national realities
explain two fundamental legal principles, one from international law and one from
constitutional law. The first then is that a sovereign state is not entitled to invoke its
internal law — which includes its constitutional structure” — in order to justify a
breach of its international obligations.”’ Essentially, the reason why domestic law
cannot justify a failure to honour obligations vis-a-vis the international community is
that these norms and duties belong to two distinct and separate legal systems. The
second core legal principle springing from the international / internal divide, in fact a set
of rules, concerns the administration of the relationship between the two systems.” To
borrow from the lexicon of computer science this time, such a feature may be referred to
as the "interface" between the two distinct and separate legal realities.”

These rules determine, as a matter of law, how one legal system interacts, how it
treats, the other legal system, including the way in which the normativity emanating
from one may be taken into account or utilised in the other. Accordingly, the rules on
the status of international law within the jurisdiction of a sovereign state are domestic
rules, usually deemed important enough to be part of constitutional law. As Francis
Jacobs explained:

[T]he effect of international law generally, and of treaties in particular, within the
legal order of a State will always depend on a rule of domestic law. The
fundamental principle is that the application of treaties is governed by domestic
constitutional law. It is true that domestic law may, under certain conditions, require
or permit the application of treaties which are binding on the State, even if they
have not been specifically incorporated into domestic law. But this application of
treaties "as such" is prescribed by a rule of domestic constitutional law. It is not a
situation reached by the application of a rule of international law, since such a rule,
to have effect, itself depends upon recognition by domestic law. Indeed

sovereign states seeking, irrespective of their differences, to ensure their peaceful coexistence and
cooperation.”

% The author wants to express his thanks to Carlos Ponce, Ph.D. in economics and Max Weber Fellow at
the European University Institute, Florence, Italy, for this information and his patient explanation of the
concept.

** See R. Jennings and A. Watts, Oppenheim’s International Law, 9th ed., vol. 1 (London: Longman,
1992), at 254.

*! The basic authority for this proposition is the arbitration decision in the Alabama Claims case (United
States/United Kingdom) (1872), Moore, Arbitrations, i. 653. This rule was codified in section 27 of the
Vienna Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331. See also P. Daillier and A.
Pellet (eds.), Nguyen Quoc Dinh — Droit international public, 5th ed. (Paris: Librairie générale de droit
et de jurisprudence, 1994), at 272.

32 See, generally, L. Ferrari-Bravo, "International and Municipal Law: The Complementary of Legal
Systems", in R. St. J. Macdonald and D.M. Johnston (eds.), The Structure and Process of International
Law (Dordrecht: Martinus Nijhoff, 1983), 715; G. Sperduti, "Dualism and Monism: A Confrontation to
be Overcome?" (1977) 3 Italian Yearbook of International Law 31; and 1. Seidl-Hohenveldern,
"Transformation or Adoption of International Law into Municipal Law" (1963) 12 International and
Comparative Law Quarterly 88.

3 This terminology was used by John Currie in a monograph on general public international law; see J.
Currie, supra note 2, at 193. Some authors have blown out of proportion the importance of these rules by
suggesting that they constitute an independent branch of law, calling it "reception law"; see, for instance,
G. van Ert, "What is Reception Law?", in O.E. Fitzgerald et al. (eds.), The Globalized Rule of Law —
Relationships between International and Domestic Law (Toronto: Irwin Law, 2006), 85.
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international law is generally uninformative in this area since it simply requires the
application of treaties in all circumstances. It does not modify the fundamental
principle that the application of treaties by domestic courts is governed by domestic
law.34

This is, fundamentally, an application of the dualist logic. Mattias Kumm is right to
point out that: "The very idea that the national constitution is decisive for generating the
doctrines that structure the relationship between national and international law is
dualist".”

In terms of judicial activities, the international / domestic dichotomy means that
domestic courts and tribunals of sovereign states apply their domestic law, while the
International Court of Justice and other international courts and tribunals apply
international law. Put another way, the constitutional mandate of domestic courts is to
interpret and apply domestic law, not international law. But this normative division
does not mean that international judicial bodies cannot take into account domestic law,
which is in fact an explicit source of international law under article 38(1) of the Statute
of the International Court of Justice,” or that domestic caselaw does not influence their
decisions as a secondary source of international law*’ or as evidence of international
customs.”™ Conversely, no authority needs to be cited for the proposition that domestic
judges may resort to international law when it has also become part of the laws of the
land.”

¥ EG. Jacobs, “Introduction,” in F.G. Jacobs and S Roberts (eds.), The Effect of Treaties in Domestic
Law (London: Sweet and Maxwell, 1987), xxiii, at xxiv [emphasis added]. This represents the traditional
position, which is challenged by the "internationalist conception" of the relation between international
law and domestic law, advocated by some authors in the United States, according to which, "the
incorporation and status of international law in the U.S. legal system should be determined, at least to
some extent, by international law itself"; C.A. Bradley, supra note 12, at 531.

3 M. Kumm, "Democratic Constitutionalism Encounters International Law: Terms of Engagement", in S.
Choudhry (ed.), The Migration of Constitutional Ideas (Cambridge: Cambridge University Press, 2006),
256, at 258.

3 Statute of the International Court of Justice, 26 June 1945, U.N.T.S. 961, article 38(1), enunciates the
sources of international law, including in sub-paragraph (c) the so-called "general principles of law
recognized by civilized nations", which are drawn from the legal traditions of domestic jurisdictions. See
B. Vitanyi, "Les positions doctrinales concernant le sens de la notion de 'principes généraux de droit
reconnus par les nations civilisées™ (1982) 86 Revue générale de droit international public 48.

*7 Sub-paragraph (d) of article 38(1) of the Statute of the International Court of Justice provides that
judicial decisions — which was interpreted to include those of domestic courts — are a subsidiary source
of international law.

* For recent literature on customary international law, see A.T. Guzman, "Saving Customary
International Law" (2005) 27 Michigan Journal of International Law 115; E.T. Swaine, "Rational
Custom" (2002) 52 Duke Law Journal 559; A.E. Roberts, "Traditional and Modern Approaches to
Customary International Law: A Reconciliation" (2001) 95 American Journal of International Law 757,
J.P. Kelly, "The Twilight of Customary International Law" (2000) 40 Virginia Journal of International
Law 449; M.H. Mendelson, "The Formation of Customary International Law" (1998) 272 Hague Recueil
155; and D.P. Fidler, "Challenging the Classic Conception of Custom" (1997) German Yearbook of
International Law 198.

% If an authority was needed, the clearest judicial pronouncement in Canadian jurisprudence may be
found in the Reference re Secession of Quebec, [1998] 2 S.C.R. 217, at 235, where, in rejecting the
argument that it had no jurisdiction to look at international law, the Supreme Court of Canada wrote this:
"In a number of previous cases, it has been necessary for this Court to look to international law to
determine the rights or obligations of some actor within the Canadian legal system". The Court cited the
following caselaw is support: Reference re Powers to Levy Rates on Foreign Legations and High
Commissioners’ Residences, [1943] S.C.R. 208; Reference re Ownership of Offshore Mineral Rights of

6 EUI MWP 2007/03 © Stéphane Beaulac
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Such a mutual influence, however, does not modify the basic situation that the
international judiciary applies the legal norms of its realm and that national judiciaries
apply the legal norms of their realms. The international reality is distinct and separate
from the internal reality and, therefore, the actualization of international law through
judicial decision-making is distinct and separate from the actualization of domestic law
through judicial decision-making. Thus, it is still assumed, in North America at least,
that it is if, and only to the extent that, national legal rules of reception allow
international law to be part of domestic law — and that it has in effect become part of
that domestic law, such as through implementing legislation — that international norms
may have an impact on the interpretation and application of domestic law by domestic
courts.” Strictly speaking, therefore, international law gua international law cannot be
binding on national judges," whose judicial authority is constitutionally entrusted by
and for a sovereign state. Put another way, international normativity cannot apply per
se within domestic systems because courts are concerned with and competent over
national, not international law.* What norms from the international legal order can do,
and indeed ought to do whenever appropriate, is to influence the interpretation and
application of the laws of the land.*® They should act as persuasive authority, that is as
material and information that is "regarded as relevant to the decision which has to be
made by the judge, but [...] not binding on the judge under the hierarchical rules of the

national system determining authoritative sources".*

British Columbia, [1967] S.C.R. 792; and Reference re Newfoundland Continental Shelf, [1984] 1 S.C.R.
86. See also S. Beaulac, "On the Saying that International Law Binds Canadian Courts" (2003) 29(3)
Canadian Council on International Law Bulletin 1.

“ See S. Beaulac, supra note 3.

I See L. LeBel and G. Chao, "The Rise of International Law in Canadian Constitutional Litigation:
Fugue or Fusion? Recent Developments and Challenges in Internalizing International Law" (2002) 16
Supreme Court Law Review (2nd) 23, at 62.

> See G. Fitzmaurice, "The General Principles of International Law Considered from the Standpoint of
the Rule of Law" (1957) 92 Hague Recueil 1, at 70-80.

“ See S. Beaulac, "Arrétons de dire que les tribunaux au Canada sont 'liés' par le droit international"
(2004) 38 Revue juridique Thémis 359.

“ . McCrudden, "A Common Law of Human Rights?: Transnational Judicial Conversations on
Constitutional Rights" (2000) 20 Oxford Journal of Legal Studies 499, at 502-503. This kind of
terminology is reminiscent of the "relevant and persuasive" doctrine, concerning the role of international
law in the interpretation of the Canadian Charter of Rights and Freedoms, in Part 1 of the Constitution
Act, 1982, being Schedule B of the Canada Act 1982 (U.K.), 1982, c. 11, suggested for the first time by
Dickson C.J. dissenting in Reference re Public Service Employee Relations Act (Alberta), [1987] 1 S.C.R.
313, at 349: "In short, though I do not believe the judiciary is bound by the norms of international law in
interpreting the Charter, these norms provide a relevant and persuasive source for interpretation of the
provisions of the Charter, especially when they arise out of Canada’s international obligations under
human rights conventions" [emphasis added]. This statement is generally considered as representing the
applicable approach, as Dickson C.J.'s former colleague, La Forest J., explained: "Though speaking in
dissent, his comments on the use of international law generally reflect what we all do" — G.V. La Forest,
"The Use of International and Foreign Material in the Supreme Court of Canada", in C.C.LL. (ed.),
Canada and Europe: An Evolving Relationship — Proceedings of the 17th Annual Conference of the
Canadian Council on International Law, (Ottawa: Canadian Council on International Law, 1988), 230, at
232; see also, to the same effect, M. Bastarache, "The Honourable G.V. La Forest’s Use of Foreign
Materials in the Supreme Court of Canada and His Influence on Foreign Courts", in R. Johnson and J.P.
McEvoy (eds.), Gérard V. La Forest at the Supreme Court of Canada, 1985-1997 (Winnipeg: Canadian
Legal History Project, 2000). 433, at 434. On the role of international law in Canadian Charter
interpretation, generally, see S. Beaulac, "L’interprétation de la Charte : reconsidération de 1’approche
téléologique et réévaluation du rdle du droit international”, in G.-A. Beaudoin and E.P. Mendes (eds.),
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This conception of the relation between international law and domestic law, in
particular the judicial application of legal norms, is essentially dualist.* Indeed, the two
systems are not, in any real sense, part of an integrated legal order, one that falls within
a monist logic.* Rather, according to the still dominant understanding of the legal
world, "different legal systems on the national and international levels interact with one
another on the basis of standards internal to each legal system".” It follows that to
determine the legal status of international normativity within the domestic legal systems
of sovereign states, one must be looking inwardly at the constitutional rules of
reception. In the United States, for instance, unimplemented treaties have no direct
effect generally, in spite of the supremacy clause in the American constitution,*
because of a presumption against self-executing treaties developed by caselaw.” In
Canada, while recent cases provide for more flexibility in using international law
domestically,” the orthodoxy remains: "International treaties and conventions are not
part of Canadian law unless they have been implemented by statute."”' As regards
customary international law, most publicists opine that no express implementation is
required.” In this case, the dualist rules of reception call for direct application.™

Canadian Charter of Rights and Freedoms, 4th ed. (Markham: LexisNexis Butterworths, 2005), 27;
reprinted in (2005) 27 Supreme Court Law Review (2d) 1.

* On dualism, see the classics by J.L. Brierly, "International Law in England" (1935) 51 Law Quarterly
Review 24; H. Triepel, Droit international et droit interne (Oxford: Oxford University Press, 1920); and
L.F.E. Oppenheim, International Law — A Treatise, vol. 1, Peace (London: Longmans, Green, 1905).

4 On monism, see the classics by H. Kelsen, General Theory of Law and State (Cambridge: Harvard
University Press, 1945); H. Lauterpacht, "Is International Law a Part of the Law of England?" (1939)
Transactions Grotius Society 51; and G. Scelle, Précis de Droit des Gens: Principes et Systématique, vol.
II (Paris: Sirey, 1934).

YTM. Kumm, supra note 35, at 257.

8 Article VI, clause 2, of the United States Constitution provides that "all Treaties made, or which shall
be made, under the authority of the United States" shall be part of the supreme law of the land.

¥ The authority for distinguishing between self-executing and non-self-executing treaties is the case of
Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829). On the presumption against self-executing treaties,
see Goldstar, S.A. v. United States, 967 F.2d 965 (4th Cir. 1992); More v. Intelcom Support Services, Inc.,
960 F.2d 466 (5th Cir. 1992); Canadian Transportation Co. v. United States, 663 F.2d 1081 (D.C. Cir.
1980); Mannington Mills, Inc. v. Congoleum Corp., 595 F.2d 1287 (3d Cir. 1979); United States v.
Postal, 589 F.2d 862 (5th Cir. 1979); Diggs v. Richardson, 555 F.2d 848 (D.C. Cir. 1976); Freyfus v. Von
Finch, 534 F.2d 24 (2d Cir. 1976); and Sei Fuji v. State, 242 P.2d 617 (Cal. 1952). See also Restatement
(Third) of the Foreign Relations Law of the United States, sub-section 111; and C.M. Vazquez, "The Four
Doctrines of Self-Executing Treaties" (1995) 89 American Journal of International Law 695.

% See S. Beaulac, "Recent Developments on the Role of International Law in Canadian Statutory
Interpretation” (2004) 25 Statute Law Review 19; and AW. La Forest, "Domestic Application of
International Law in Charter Cases: Are We There Yet?" (2004) 37 University of British Columbia Law
Review 157.

! Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 [hereinafter Baker], at
861. See the classic statement by the Judicial Committee of the Privy Council in the Labour Conventions
case, Attorney General for Canada v. Attorney General for Ontario, [1937] A.C. 326, at 347, per Lord
Atkin: "Within the British Empire there is a well-established rule that the making of a treaty is an
executive act, while the performance of its obligations, if they entail alteration of the existing domestic
law, requires legislative action". See also, to the same effect, Francis v. The Queen, [1956] 618, at 621;
Capital Cities Communications Inc. v. Canada (C.R.T.C.), [1978] 2 S.C.R. 141, at 172-173; and
Operation Dismantle Inc. v. R., [1985] 1 S.C.R. 441, at 484.

% See, generally, T. Dunworth, "The Rising Tide of Customary International Law: Will New Zealand
Sink or Swim?" (2004) 15 Public Law Review 36; W.A. Schabas, "Twenty-Five Years of Public
International Law at the Supreme Court of Canada" (2000) 79 Canadian Bar Review 174; G.L. Neuman,
"Sense and Nonsense About Customary International Law: A Response to Bradley and Goldsmith"
(1997) 66 Fordham Law Review 371; C.A. Curtis and J.L. Goldsmith, "Customary International Law as
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I1. Legal Interpretation and the Contextual Argument

At the risk of being accused of using clichés, one cannot but acknowledge that the
challenges of globalisation and inter/supra/transnational governance are calling the
whole Westphalian model into question. This new reality requires a reengineered
structure of public authorities with legal frameworks recognising the multifarious
influences of norms. Thus one question then is this: What are the changes required in
the methodology of interpretation and application of law that would allow judges to
better contribute to the actualisation of such normative inter-permeability? The
following discussion A) starts with judicial interpretation in general and B) then moves
to the contextual argument more particularly.

A) Methodology of Legal Interpretation

A review of the general methodology of interpretation is certainly in order to highlight
the discretionary way in which domestic courts resort to international legal norms. It
may be trite, but let us recall first that the function of the judiciary, indeed no less than
its constitutional mission in a British-style parliamentary liberal democracy,” is the
interpretation and application of domestic law with a view to settling disputes over
which it has jurisdiction, be it territorial, personal or universal jurisdiction.”® With
respect to legal norms based on legislation, the Parliament deliberates on and adopts
them, the courts interpret and apply them.”” In this process of statutory interpretation, at
the centre of which is the structural notion of parliamentary intention,” courts have

Federal Common Law: A Critique of the Modern Position" (1997) 110 Harvard Law Review 815; A.
Mason, "International Law as a Source of Domestic Law", in B.R. Opeskin and D.R. Rothwell (eds.),
International Law and Australian Federalism (Melbourne: Melbourne University Press, 1997), 215; L.
Henkin, "International Law as Law in the United States" (1984) 82 Michigan Law Review 1555; F.
Rigaldies and J. Woehrling, "Le juge interne canadien et le droit international" (1980) 21 Cahier de Droit
293; R. St. J. Macdonald, "The Relationship between International Law and Domestic Law in Canada", in
R. St. J. Macdonald, G.L. Morris and D.M. Johnston (eds.), Canadian Perspectives on International Law
and Organization (Toronto: University of Toronto Press, 1974), 88; and C. Vanek, "Is International Law
Part of the Law of Canada?" (1949-1950) 8 University of Toronto Law Journal 251.

>3 See S. Beaulac, "Customary International Law in Domestic Courts: Imbroglio, Lord Denning, Stare
Decisis", in C.P.M. Waters (ed.), British and Canadian Perspectives on International Law, (Leiden:
Martinus Nijhoff, 2006), 379.

>* See, generally, A. Linklater, The Transformation of Political Community: Ethical Foundations of the
Post-Westphalian Era (Cambridge: Polity Press, 1998).

%35 See the classics on the subject, J. Locke, Two Treatises of Government (London: Amen-Corner, 1690),
and C.-L de S. Montesquieu, De [’esprit des lois (London: n.b., 1757), first published in 1748.

36 See, generally, M.N. Shaw, International Law, 5th ed. (Cambridge: Cambridge University Press,
2003), at 578-611; and C. Rousseau, "L’aménagement des compétences en droit international" (1930) 37
Revue générale de droit international public 420. See also, specifically, K.C. Randall, "Universal
Jurisdiction under International Law" (1988) 66 Texas Law Review 785.

7 See, generally, E. Freund, "Interpretation of Statutes" (1917) 65 University of Pennsylvania Law
Review 207.

%% In the vast literature on the notion, see R.N. Graham, "Good Intentions" (2000) 12 Supreme Court Law
Review (2d) 147; G.C. MacCallum Jr., "Legislative Intent" (1965-1966) 75 Yale Law Journal 754; D.
Payne, "The Intention of the Legislature in the Interpretation of Statutes" (1956) 9 Current Legal
Problems 96; H.W. Jones, "Statutory Doubts and Legislative Intention" (1940) 40 Columbia Law Review
957; F.E. Horack Jr., "In the Name of Legislative Intention" (1932) 38 West Virginia Law Quarterly 119;
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available several methods of interpretation.” They include textual interpretation,
teleological interpretation, historical interpretation, as well as general maxims of
interpretation based on logics and several types of arguments of legislative context, be it
internal or external (from the use of parliamentary debates to the use of legal norms
from the international order), and the pragmatic (or consequentialist) arguments like ab
absurdo or the presumptions of legislative intent.

The point here is not to enumerate an exhaustive list of interpretative methods.
Rather, it is to emphasise on how these arguments, in what may be called the "judges'
little toolbox of construction", are all available to assist in ascertaining the intention of
the constituent (e.g. Parliament), but none is obligatory or constraining. By definition,
in fact, arguments of interpretation are just that, arguments, that may or may not be used
by a court, the mission of which is to interpret and apply legal norms, like those found
in legislation.® Instead, all of these interpretative conventions — which are sometimes
(regrettably) referred to as "rule", although there is no normative element into them —
exist to guide and to justify the outcome of the process of construction.®® Courts will
give the persuasive force to each of the different interpretative arguments deemed
relevant in a case based on a series of factors, one of which being the general policy
consideration of justice.”” No one canon of interpretation will "have to" be considered
and will "have to" be given a certain weight (let alone a determinative weight) by a
court.” Put another way, it would be most awkward to have a litigant argue in front of a
judge that he or she "must" adopt the textual argument or the teleological argument or
the historical argument in his or her interpretation, or that he or she "must" assign a
certain weight to one or many of the different methods of interpretation. The same
applies for the international law argument, which may or may not be used by a court in
a particular instance, which may or may not be given much weight by a court depending

and T. Sedgwick, A Treatise on the Rules which Govern the Interpretation and Construction of Statutory
and Constitutional Law, 2nd ed. (New York: Baker, Voorhis, 1874), at 327 ff.

% See, generally, J.M. Kernochan, "Statutory Interpretation: An Outline of Methods" [1976] Dalhousie
Law Journal 333; M. Radin, "A Short Way with Statutes" (1942-1943) 56 Harvard Law Review 388; and
J. Willis, "Statutory Interpretation in a Nutshell" (1938), 16 Canadian Bar Review 1.

% See F.J. de Sloovére, "Preliminary Questions in Statutory Interpretation” (1932) 9 New York University
Law Quarterly Review 407.

®' On the dual function, heuristic and justificatory, of the methods of legal interpretation, see S. Beaulac
and P.-A. Co6té, "Driedger's 'Modern Principle' at the Supreme Court of Canada: Interpretation,
Justification, Legitimization" (2006) 40 Revue juridique Thémis 131.

62 See R. Sullivan, Sullivan and Driedger on the Construction of Statutes 4th ed. (Markham and
Vancouver: Butterworths, 2002), at 3, who explicated thus: "At the end of the day, after taking into
account all relevant and admissible considerations, the court must adopt and interpretation that is
appropriate. An appropriate interpretation is one that can be justified in terms of (a) its plausibility, that
is, its compliance with the legislative text; (b) its efficacy, that is, its promotion of legislative intent; and
(c) its acceptability, that is, the outcome complies with legal norms; is reasonable and just".

% See the classic piece by M. Radin, "Statutory Interpretation" (1929-1930) 43 Harvard Law Review 863,
at 881: "But since a choice implies motives, it is obvious that, somewhere, somehow, a judge is impelled
to make his selection [of interpretative methods] — not quite freely, as we have seen, but within generous
limits as a rule — by those psychical elements which make him the kind of person that he is. That this is
pure subjectivism and therefore an unfortunate situation is beside the point. It is hard to see how
subjectivism can be avoided or how the personality of the judge can be made to count for nothing in this
decision on statutory interpretation as on everything else" [footnotes omitted].
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on the circumstances. This is the true nature of statutory interpretation and, to a large
extent, of legal interpretation in general.*

B) Contextual Argument of Interpretation and International Law

As an argument of interpretation, therefore, the legal norms of the international legal
order are traditionally used in a soft way, to borrow from Mattias Kumm, that is to say,
"by providing a discretionary point of reference for deliberative engagement".” Kumm
provides recent examples from the United States of such a way to resort to international
law, including the youth capital punishment case of Roper v. Simmons® and the
affirmative action programs case of Grutter v. Bollinger,” to which one could add the
sodomy criminal legislation case of Lawrence v. Texas.®® Unlike its southern neighbour,
where resort to foreign and international law remains quite controversial,” Canada has
adopted such a discretionary way to utilise extra-national legal norms in constitutional
interpretation for many many years now.”

A recent example is the case of Suresh v. Canada (Minister of Citizenship and
Immigration),”" where the Supreme Court of Canada held that it was useful to refer to
international law in interpreting the scope of the "principles of fundamental justice" in
section 7 of the Canadian Charter of Rights and Freedoms.”” Under the heading "The
International Perspective", the Court writes: "A complete understanding of the Act and
the Charter requires consideration of the international perspective".” This international
perspective involved invoking (without deciding the issue) that the international
prohibition on torture was a peremptory norm of customary law (that is, jus cogens),” as
well as taking into consideration three international conventions: (i) the International
Covenant on Civil and Political Right,” (ii) the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment,”® and (iii) the Convention

% See, generally, J. Wréblewski, "L’interprétation en droit : théorie et idéologie" (1972) 17 Archives de
Philosophie du droit 51; and O.W. Holmes, "The Theory of Legal Interpretation” (1898-1899) 12
Harvard Law Review 417.

5 M. Kumm, supra note 35, at 278 [emphasis in original].

66 Roper v. Simmons, 125 S.Ct. 1183 (2005).

7 Grutter v. Bollinger, 539 U.S. 306 (2003).

% Lawrence v. Texas, 539 U.S. 558, 123 S.Ct. 2472 (2003).

% Perhaps no legal doctrinal text better demonstrates the deep division among the members of the United
States Supreme Court on these issues than the piece in I-CON which summarises the conversation
between two Justices that occurred at an event organised by the U.S. Association of Constitutional Law
and held at the Washington College of Law, American University — "The Relevance of Foreign Legal
Material in U.S. Constitutional Cases: A Conversation between Justice Antonin Scalia and Justice
Stephen Breyer" (2005) 5 International Journal of Constitutional Law 519.

" Some of the clearest cases on this practice at the Supreme Court of Canada include: Slaight
Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038; and R. v. Keegstra, [1990] 3 S.C.R. 697.

" Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3 [hereinafter Suresh].
See also S. Beaulac, "The Suresh Case and Unimplemented Treaty Norms" (2002) 15 Quebec Journal of
International Law 221.

2 Supra, note 44. Section 7 reads: "Everyone has the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the principles of fundamental justice".

& Suresh, supra note 71, at 37-38.

™ This notion is defined in article 53 of the Vienna Convention on the Law of Treaties, supra, note 31.
See also L. Hannikainen, Peremptory Norms (Jus Cogens) in International Law: Historical Development,
Criteria, Present Status (Helsinki: Lakimiedliiten Kustannus, 1988), to which the Court referred.
3(1976), 999 U.N.T.S. 171.

76 (1984), 23 I.L.M. 1027, minor changes in 24 I.L.M. 535.
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Relating to the Status of Refugees.” At the end of the day, however, the Supreme Court
did not feel bound in any way by the international perspective as it concluded that the
Canadian domestic norm was different from the international legal norm under section 7
of the Canadian Charter, the former providing for an absolute prohibition to deport if
there is a risk of torture while the latter was interpreted to be a quasi-absolute
prohibition that accepts the validity of the national security exception provided for in
the Canadian legislation in extreme circumstances.

The Suresh case confirms the trend that began with Baker v. Canada (Minister
of Citizenship and Immigration)” towards resorting to international law through the
argument of contextual interpretation, be it in constitutional interpretation or in legal
interpretation in general.” Interpreting section 7 of the Charter in its entire context, the
Supreme Court of Canada in Suresh thus identified the international legal norm that
"best informs the content of the principles of fundamental justice".** Other statements
in the decision show that international law was utilised as a contextual argument of
construction: "The Canadian and international perspectives in turn inform our
constitutional norms;"*' "Indeed, both domestic and international jurisprudence suggest
that torture is so abhorrent that it will almost always be disproportionate to interests on
the other side of the balance, even security interests".*> Accordingly, in ascertaining the
intention of the normative constituent (in a constitution or a statute) for the purpose of
legal interpretation, a court may choose to resort to international law as an element of
context. A court does not "have to" do it though, no more than it "must" take into
account any other argument of interpretation, be it also contextual, be it textual,
teleological or else. The discretion involved in resorting to international law in
domestic decision-making constitutes the most important challenge to the inter-
permeability of norms between the international and the national legal systems.

Now, to recap: Given that the Westphalian model of international relations
continues to be the accepted paradigm — the Westphalian "box" that remains — and
that, therefore, the constitutional mandate of domestic courts is to interpret and apply
the law of the land to settle disputes over which they have jurisdiction, what are the
changes in the methodology of judicial decision-making needed to circumscribe or limit
the inherent discretion in using the international law argument in domestic cases, with a
view to promoting recourse to such extra-national normativity? In fact, only a slight
adjustment in the contextual method of interpretation is required to get a better, more
systematic, involvement of international legal norms in domestic courts. Again,
pertinent is Mattias Kumm's work, showing that international human rights law (and,

7(1951), 189 U.N. T.S. 150.

8 Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 [hereinafter Baker].
Other cases at the Supreme Court of Canada confirm this trend: United States v. Burns, [2001] 1 S.C.R.
283; 114957 Canada Ltée (Spraytech, Société d’arrosage) v. Hudson (Town), [2001] 2 S.C.R. 241.
Caselaw from lower courts confirms the trends in Canada towards using international law as an element
of context — see Rahaman v. Canada (Minister of Citizenship and Immigration, [2002] 3 F.C. 537, at
558; Mack v. Canada (Attorney General) (2001), 55 O.R. (3d) 113 (Ont. S.C.J.), at 124; and R. v. Demers
(1999), 176 D.L.R. (4th) 741 (B.C. S.C.), at 765.

" The present author provides a review of this trend in S. Beaulac, "International Treaty Norms and
Driedger’s 'Modern Principle' of Statutory Interpretation,” in Legitimacy and Accountability in
International Law, vol. 32 (Ottawa: Canadian Council on International Law, 2005), 144. Sharing the
opinion on the existence of such a trend is R. Sullivan, supra note 62, at 426.

80 Suresh, supra note 71, at 45.

*' Ibid.

% Ibid.
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surely, international law at large) can be connected to constitutional interpretation (and,
surely, to legal interpretation at large) in a strong way, or at least in a "stronger" way,
one that is less weak that the purely discretionary recourse to international law.¥ He
introduces the idea of the rules of engagement® for international normativity, which
"characteristically take the form of a duty to engage, the duty to take into account as a
consideration of some weight, or presumptions of some sort".*

The suggestion, therefore, seems to be that the fact that there are legal norms
from the international order changes, as it were, the regular dynamic involved in the
normal process of interpretation and application of domestic law. Even though the
loyalty of courts continues to reside within the internal realm of a sovereign state's
constitutional law, the existence of international normativity on the subject-matter in a
case ought to force domestic adjudicators to give it due consideration.*® Put another

8 M. Kumm, supra note 35, at 279-281. In fact, he refers to two situations where international human
rights can be used in constitutional interpretation in a stronger way. First is the case where the text of a
constitutional, itself, requires domestic courts to resort to international normativity. The South African
constitution is an example of such mandatory involvement of international human rights law in
constitutional interpretation. The other situation is explained thus (ibid, at 280): "Moreover, a clear
international resolution of a human rights issue may be treated not only as a consideration relevant to
constitutional interpretation, but as a rebuttable presumption that domestic constitutional rights are to be
interpreted in a way that does not conflict with international law. The existence of international human
rights law on an issue can change the balance of reasons applicable to the right constitutional resolution of
a case" [emphasis in original].

% Ibid., at 292. Kumm distinguishes this strong way to resort to international law, these rules of
engagement, from the discretionary weaker way: "The old idea of using international law as a 'canon of
construction' points in the right direction, but does not even begin to capture the richness and subtlety of
the doctrinal structures in place. The idea of a 'discourse between courts' too is a response to this shift. It
captures the reasoned form that engagement with international law frequently takes. But it too falls short
conceptually. It is not sufficiently sensitive to the graduated claims of authority that various doctrinal
frameworks have built into them" (ibid.). On the latter point, about the "dialogue" or "discourse” among
courts and judges through international or transnational networks, see the following literature: V.C.
Jackson, "Constitutional Dialogue and Human Dignity: States and Transnational Constitutional
Discourse" (2004) 65 Montana Law Review 15; A.-M. Slaughter, "A Global Community of Courts"
(2003) 44 Harvard International Law Journal 191; J. Martinez, "Towards an International Judicial
System" (2003) 56 Stanford Law Review 429; C. McCrudden, "A Common Law of Human Rights?
Transnational Judicial Conversations on Constitutional Rights" (2000) 20 Oxford Journal of Legal
Studies 499; C. L’Heureux-Dubé, "The Importance of Dialogue: Globalization and the International
Impact on the Rehnquist Court" (1998) 34 Tulsa Law Journal 15; and A.-M. Slaughter, "A Typology of
Transjudicial Communication" (1994) 29 University of Richmond Law Review 99; see also the special
issue of the International Journal of Constitutional Law in 2003 which papers centred on the idea of
borrowing foreign precedents.

M. Kumm, ibid. To illustrates this point, he utilises an example from Germany, the case of Gorgiilii v.
Germany, (2004) 2 Bv.R. 1481/04, where the Constitutional Court of that country had to decide a family
law issue — visitation rights for the father of an illegitimate child given up for adoption by the mother —
in light of the European Court of Human Rights' case law based on the European Convention on Human
Rights, (1955) 213 U.N.T.S. 221, E.T.S. 5. The Constitutional Court confirmed the role of international
normativity in these terms: "[T]he Convention provision as interpreted by the ECHR must be taken into
account in making a decision; the court must at least duly consider it" (ibid., at para. 62). There is,
therefore, a duty to engage international law in constitutional interpretation (and, surely, legal
interpretation at large), which is linked to the concept of the rule of law: "A complainant may challenge
the disregard of this duty of consideration as a violation of the fundamental right whose area of protection
is affected in conjunction with the principle of the rule of law" (ibid., at para. 30).

% To help theorise this kind of new loyalty of domestic judicial actors vis-a-vis the international legal
order, it may be interesting to resort to George Scelle's doctrine of "dédoublement fonctionnel", translated
as "role splitting" — see G. Scelle, "Le phénomene juridique du dédoublement fonctionnel,” in W.
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way, recourse to international law ceases to be fully discretionary and, in a sense, begins
to be seen as obligatory. Without putting into question the dualist legal framework
within which the international and the national orders interact, the proposed adjustment
requires a reassessment of the inherent authority of the international law argument in the
process of legal interpretation. This is, essentially, a modest way of thinking outside the
"Westpalian" box.

Keeping the present debate rooted in domestic legal practice, the contextual
argument of interpretation constitutes the most appropriate means to operationalise a
systematic role for international law in domestic courts.” The concept of context in
legal interpretation is sufficiently flexible to allow a range of authority to different
arguments.® Some elements of legislative context, for instance, are fully optional and
are generally given little persuasive force, such as the preamble of a statute. Other
elements of context in legal interpretation are de facto almost obligatory where they are
argued in a case, such as parliamentary debates (legislative history) in statutory
interpretation.” Accordingly, an augmented role for international law in domestic legal
interpretation would see the international law argument of context be given a (quasi)
automatic consideration when it is shown to be relevant. The weight given to the
international law contextual argument would then vary depending on a series of factors.
As regards international treaty law in a jurisdiction like Canada that requires
implementation, one main factor would be the degree of domestic incorporation, from
explicit transformation by means of implementing legislation to indirect incorporation
by merely referring to the underlying international legal values.”

Schitzel and H.-J. Schlochauer (eds.), Rechtsfragen der internationalen Organisation, Festschrift fiir
Hans Wehberg zu seinem (Cologne: Klostermann, 1956), 324; G. Scelle, Manuel de droit international
public (Paris: Domat-Montchrestien, 1948), at 15-24; G. Scelle, "Régles générales du droit de la paix"
(1933) 46 Hague Recueil 327, at 356. Essentially, if a judge feels that he or she is not only a participant
in the realisation and actualisation of domestic normativity, but also of international normativity, there is
more of a legitimate claim to resorting to the latter in all cases of interpretation and application of
domestic law. See also A. Cassese, "Remarks on Scelle's Theory of Role Splitting' (dédoublement
fonctionnel) in International Law" (1990) 1 European Journal of International Law 210, at 228-229.

¥7 See S. Beaulac, "International Law and Statutory Interpretation: Up with Context, Down with
Presumption,” in O.E. Fitzgerald et al. (eds.), The Globalized Rule of Law — Relationships between
International and Domestic Law (Toronto: Irwin Law, 2006), 331.

% On context in legal interpretation, in general, see F.A.R. Bennion, Statutory Interpretation — A Code,
4th ed. (London: Butterworths, 2002); P.-A. Co6té, Interprétation des lois, 3rd ed (Montreal: Thémis,
1999); and H. Cyr, "L’interprétation constitutionnelle, un exemple de postpluralisme" (1998) 43 McGill
Law Journal 565.

% See A.-F. Bisson, "La Disposition préliminaire du Code civil du Québec" (1990) 44 McGill Law
Journal 539; and A.-F. Bisson, "Préambule et déclaration de motifs ou d'objets" (1980) 40 Revue du
Barreau 58.

% See S. Beaulac, "Parliamentary Debates in Statutory Interpretation: A Question of Admissibility or of
Weight?" (1998) 43 McGill Law Journal 287; and S. Beaulac, "Recent Developments at the Supreme
Court of Canada on the Use of Parliamentary Debates" (2000) 63 Saskatchewan Law Review 581.

°! See S. Beaulac, supra note 3, where the present author proposes an analytical scheme of the persuasive
force of international treaty norms based on their degree of incorporation within Canada's internal legal
system — "Simply put, the clearer it is that the parliamentary authority intended to give effect to
international law through the transformation of the convention, the more weight a court should recognize
and attribute to such norms in the process of ascertaining the meaning of the statutory provision"; ibid., at
260. At the end, it was suggested that there are four categories of context in which fall treaty norms
which, in a decreasing order of persuasive authority, are: (i) internal-immediate context, (ii) internal-
extended context, (iii) external-immediate context, (iv) external-extended context.
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A recent case from the Supreme Court of Canada illustrates this possibility of
engaging international law through the international law contextual argument of legal
interpretation in a more systematic fashion. The decision in Mugesera v. Canada
(Minister of Citizenship and Immigration)”> concerned the interpretation of the
provisions of the Canadian Criminal Code® on the crimes of incitement to murder,
genocide and hatred and the crimes against humanity. First, with respect to genocide,
the Court writes: "Genocide is a crime originating in international law. International is
thus called upon to play a crucial role as an aid in interpreting domestic law,
particularly as regards the elements of the crime of incitement to genocide".** Later, it
further notes: "The importance of interpreting domestic law in a manner that accords
with the principles of customary international law and with Canada's treaty obligations
was emphasized in [Baker”]",”® which is a case involving general legal interpretation
where international law was considered as an element of context. In the second part of
the case, on the crimes against humanity, the Court is even bolder as to the necessity to
resort to international normativity, including the way in which it was developed by
international caselaw, in interpreting the relevant provisions of domestic legislation:

Though the decisions of the [International Criminal Tribunal for the former
Yugoslavia] and the [International Criminal Tribunal for Rwanda] are not binding
upon this Court, the expertise of these tribunals and the authority in respect of
customary international law with which they are vested suggest that their findings
should not be disregarded lightly by Canadian courts applying domestic legislative
provisions.97

It is noteworthy that the Criminal Code provisions defining crimes against humanity
explicitly incorporate the applicable international legal norms,” making it somewhat
easier for the Supreme Court of Canada to engage international normativity in such a
direct and forceful fashion.

As a concluding remark, it should be emphasised again that the proposal presented is
modest indeed, the gist of it amounting to a slight adjustment in the methodology of
interpretation and application of domestic law, with a view to promoting a greater role
for international law. A good part of the paper was spent showing how the process of
domestic judicial decision-making remains based on the Westphalian model and the

92 Mugesera v. Canada (Minister of Citizenship and Immigration), [2005] 2 S.C.R. 100 [hereinafter
Mugeseral.

% Criminal Code, R.S.C. 1985, c. C-45 [hereinafter Criminal Code] s. 27 (1)(a.1)(i, (a.3(ii) (on
incitement to murder, genocide and hatred) and s. 7 (3.76), (3.77) (on crimes against humanity).

% Mugesera, supra note 92, at para. 82 [emphasis added].

9 Baker, supra note 51.

% Mugesera, supra note 92, at para. 82.

°7 Ibid., at para. 126.

% Section 7(3.76) of the Canadian Criminal Code, supra note 93, reads: "For the purposes of this section,
[...] 'crime against humanity' means murder, extermination, enslavement, deportation, persecution or any
other inhumane act or omission that is committed against any civilian population or any identifiable group
of persons, whether or not it constitutes a contravention of the law in force at the time and in the place of
its commission, and that, at that time and in that place, constitutes a contravention of customary
international law or conventional international law or is criminal according to the general principles of
law recognized by the community of nations" [emphasis added].
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dualist legal framework, which means that courts are concerned with and competent
over national law, not international law. The soft way to resort to international legal
norms, through the argument of contextual interpretation, proves inadequate because it
is fully discretionary. However, just a minor realignment of authority with respect to
this element of legal context would allow for a systematic use of international law, one
that engages extra-national normativity in a stronger way. This is essentially to say that
a mere incremental change to legal interpretation is all that is needed to make, at the end
of the day, a world of difference on the domestic role of international law. Any more
ambitious proposal, I am afraid, would bring the debate too much outside the current
domestic legal practice of courts and government actors and, therefore, is doomed to
convince nobody but a handful of like-minded avant-gardist academics.”

% See Bradley, supra note 12, at 566, who opines that pushing the envelope of international law
domestically too far, and thus falling out of touch completely with domestic legal practice, might be not
only counter-productive to the cause, but also to the whole of international law as a discipline: "If the
international law described in academic commentary bears little resemblance to the actual attitudes and
practices of government actors, international law itself may be taken less seriously".
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