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ITHACA

When you set out on the voyage to Ithaca,
pray that your journey may be long,
full of adventures, full of knowledge.
Of the Laestrygones and the Cyclopes
and of furious Poseidon, do not be afraid,
for such on your journey you shall never meet
if your thought remain lofty, if a select
emotion imbue your spirit and your body.
The Laestrygones and the Cyclopes and
furious Poseidon you will never meet
unless you drag them with you in your soul,
unless your soul raises them up before you.

Pray that your journey may be long,
that many may those summer momings be
when with what pleasure, what untold delight
you enter harbors you've not seen before;
that you stop at Phoenician market places
to procure the goodly merchandise,
mother of pearl and coral, amber and ebony,
and voluptuous perfumes of every kind,
as lavish an amount of voluptuous perfumes as you can;
that you venture on to many Egyptian cities
to learn and yet again to learn from the sages.

But you must always keep Ithaca in mind.
The arrival there is your predestination.
Yet do not by any means hasten your voyage.
Let it best endure for many years,
until grown old at length you anchor at your island
rich with all you have acquired on the way.
You never hoped that Ithaca would give your riches.

Ithaca has given you the lovely voyage.
Without her you would not have ventured on the way.
She has nothing more to give you now.

Poor though you may find her, Ithaca has not deceived you.

Now that you have become so wise, so full of experience,
you will have understood the meaning of Ithaca.

Constantine Cavafis, 1863-1933
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Dedicated
with loue
lo my oiclen
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For, irrespective of our respective inequalities, we both have equal and sovereign will.

But within our family unit, we recognize and respect each others' inequalities as life's
decisions are legitimately being made in consideration of our family's functions.
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ABSTRACT

In the current study 1 challenge the dominant intellectual assumptions of mainstream
international law scholarship regarding the principle of Sovereign Equality (SE). I situate
the animus and scope of this challenge in the context of decision-making processes of
International Governmental Organizations' (1GOs) organs which employ the 'one state, one
vote' rule or the 'weighted voting' rule. The six IGOs which I examine (the United Nations
(UN), the International Labour Organization (ILO), the International Monetary Fund
(IMF), the Multilateral Investment Guarantee Agency (MIGA), the European Union (EU)
and the Organisation for Economic Co-Operation and Development (OECD)) have been
selected not only because of their decisive importance in global governance, but also
because they are, in most respects, representative of many other international organizations.
The four decision-making characteristics which are examined—i.e. (i) voting rules, (ii)
membership composition, (iii) the value of decisions, and (iv) Voting Mechanisms (VMs)
and Voting Practices (VPs)—are influenced by IGOs' adherence, or lack thereof, to the
principle of SE. In pursuit of functional and legitimate decision-making processes, I seek to
break the images and mirages of the doctrine of SE in IGOs. Accordingly, the perspective
employ is based on two theories which have dominated international institutional law and

international relations in the twentieth century, namely Functionalism and Legitimacy.

Analyzing the legal implications and complications of the principal VMs and VPs of
certain key 1GOs vis-a-vis the principle of SE, I establish that IGOs' decision-making
cannot be reconciled with the principle of SE without undermining the legitimacy of the
Organizations' rules. Elaborating on the decision-making processes of the world's key
universal political—the UN and the ILO—and financial—the IMF and MIGA —1GOs, 1
demonstrate that these processes are not, nor have they ever been, in line with the
centuries-old principle of SE and, indeed, that this principle is neither functional nor
legitimate in a world order composed of an ever growing number of states and IGOs. In the
decision-making processes of non-universal organizations—the OECD and the EU—we
find but a relative and/or haphazard functionality and legitimacy. Accordingly, I contend
that despite its preeminence in international law, SE should not be universally applied, nor
purported to be applied in IGOs' decision-making processes. Instead, it should be
denounced from international institutional law and replaced by the norms of functionalism
and legitimacy.

As it becomes increasingly evident, the ideal of SE not only hasn't been and, indeed,
cannot be satisfactorily realized in IGOs but also that, in the context of their decision-
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making processes, it has become so eroded and its functional legitimacy so doubted that it
can no longer find justified and valid application. Given that the viability of the international
legal system depends on its legitimacy, if jus cogens is perceived as illegitimate it would
not only hamper the world community's development, but it would also, and most
crucially, undermine global cooperation.

Forecasting with any degree of certainty the future development of global governance is
not possible. However, it is safe to say that interdependence and globalization are
irreversible phenomena. The fundamental transformation which the international
community has been, and is, undergoing demands a revisiting of the very foundations of
international law so as to reed ourselves of the shackles of dated or non-viable legal and/or
political concepts and discover innovated solutions which address contemporary realities.
As international institutions continue to strengthen their dominant decision-making role in
the new world order of global governance, it is imperative that they both epitomize and

reflect the character and norms of contemporary society.

Given that the human condition is first and foremost characterized by continuous
change, it is only proper, if not essential, that juridical constructions (e.g. the principle of
SE) and the legal system (e.g. international law and organizations) require continual
adjustment to their foundations so as to conform to changing societal realities. The doctrine
of SE has remained far too orthodox for realities of today. The structure and character of
the contemporary world requires a reconsideration of this anachronistic and non-viable
doctrine and its elimination from international law. It is in this context that the current essay
emphasizes the importance of functional legitimate decision-making processes for global
governance and advocates the abolition of the principle of SE from international
institutional law. As an ancillary proposition, it also rejects the introduction of new
principle—i.e. democratic governance—which will render decision-making equally
dysfunctional or, indeed, less functional.

Interdependence and globalization provide exciting opportunities for intellectual
development and for affecting real changes in IGOs. By exploring the principle of SE in the
context of decision-making processes in certain key IGOs and by identifying some of the
substantive problems which international institutions are being faced with today, I have
sought to provide a better understanding of the present system of global governance and to
enrich the debate by providing more viable approaches—i.e. functional and legitimate—for
the resolution of these problems. Through this study 1 hope to further the process of
discovery and dialogue, and to influence the evolution of legal thinking by helping to map
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out innovative paths—e.g. repositioning the principle of SE and abolishing it from the
context of international institutional law—by which international decision-making can

become more responsive to the realities of the contemporary world, and, thus, more
functional and legitimate.
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RESUME

Depuis le milieu du dix-neuvieéme siécle et surtout 2 partir du début du vingtieme siécle,
le monde a connu une prolifération spectaculaire d'organisations gouvernementales
internationales (OGI). Une des raisons de cette expansion réside dans le fait que les
progres scientifiques et technologiques ont suscité des intéréts communs qui ont amené les
Etats & coopérer entre eux, afin d'atteindre des objectifs qu'ils n'auraient pu envisager
seuls. La globalisation des activités socio-économiques a de méme transformé
fondamentalement les fonctions structurelles de 1'Etat, parce qu'il fut incapable de 1égiférer
unilatéralement dans plusieurs situations au niveau national. Ces tendances ont contribué a
€largir les paramétres du systéme juridique international contemporain, en conformité avec
I'évolution d'un nouvel ordre mondial caractérisé par une gouvernance globale dans

laquelle les OGI jouent un role-clé.

Nos vies sont de plus en plus affectées, directement et indirectement, par le nombre sans
cesse grandissant d'OGI qui sont en compélition pour l'établissement de normes et de
standards internationaux qui s'avérent nécessaires devant la multitude de changements
résultant de notre interdépendance grandissante. De nos jours existent littéralement des
milliers d'accords internationaux, produits par les OGI, qui s'appliquent 2 une vaste
gamme de sujets, allant des télécommunications & l'ingénierie génétique. En réalité, pendant
presque tout ce siecle, un nombre extraordinaire de normes internationales ont été établies
par les OGIL. L'expansion du role et de la compétence des OGI les meéne a un
internationalisme grandissant et a fortement contribué au développement de 'Iégislations’
internationales. Aujourd'hui, les décisions rendues par les OGI constituent des sources de
droit international généralement acceptées, un fait qui donne de plus en plus d'importance
aux OGI sur I'échiquier mondial.

Cette réalité rend les processus de prise de décision des OGI importants dans le systeme
juridique international, parce qu'en régle générale, les processus par lesquels se fait la prise
de décision valident les décisions qui en résultent. La force et, finalement, l'influence des
OGI repose sur la légitimité de leurs processus de prise de décision qui, a leur tour,
influencent I'adhésion de la communauté internationale a ces décisions. Si I'on prend pour
acquis que le vote fait partie intégrante de tous les processus de prise de décision, les
reglements de vote que les OGI utilisent pour arriver 4 des décisions sont fondamentaux
dans la réalisation de leurs mandats respectifs.
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L'importance du droit de vote, a la lumi¢re des philosophies et principes politiques et
juridiques dominantes ainsi que la multitude de changements dans les relations entre les
Etats et les peuples, observés dans le monde durant ce siécle, furent I'objet d’une grande
controverse a la fois dans les cercles diplomatiques et juridiques internationaux a propos
des mécanismes de vote (MV) et de l'exercice du vote (EV), tels qu'ils existent dans les
OGI. Dans la plupart des cas, cependant, les débats sont demeurés théoriques et les

critiques et demandes de réformes sont restées lettre morte.

Comme pour la décolonisation des années 1960, la fin de la guerre froide a provoqué
I'entrée de nombreux Etats dans les OGI. Ces nouveaux venus ont modifié la composition
de ces diverses organisations, faisant pencher la balance de la majorité numérique en faveur
des pays en développement. Ceci a remis en cause non seulement la justesse des MV des
OGI, mais a souligné aussi les faiblesses des principes fondateurs de certaines OGI dont
les MV et I'EV étaient incompatibles avec le principe dominant en droit international
d'égalité souveraine (ES) et, parfois, avec les régles fondatrices d'une organisation en

particulier.

Comme en font foi de nombreux articles publiés ces derniéres années, la controverse a
propos des MV et de I'EV des OGI suscite un regain d'intérét. Cependant, bien que la
majorité de ces articles présentent avec éloquence les nouveaux défis posés par les MV et
I'EV les plus utilisés chez les OGI, ils les analysent rarement en regard du principe de 1'ES
et ils évitent de défier ce principe. La plupart des juristes internationaux font état de 1'ES
comme si c'était une notion issue du vingtieme siecle, sans en analyser les racines ni
discuter de sa raison d'étre au sein de la société internationale contemporaine. De plus, et
c'est particulicrement troublant dans cette ére de gouvernance globale et d'importance
croissante des OGI, on retrouve l'acceptation apparemment aveugle et la promotion non

réfléchie de ce principe.

Dans I'étude en cours je conteste les suppositions intellectuelles dominantes des érudits
en droit international concernant le principe d'ES. Je situe I'esprit et I'éiendue de ce débat
dans le contexte des processus de prise de décision des OGI qui utilisent la régle du "un
Etat, un vote" ou la régle du "vote pondéré". Les six OGI que j'analyse (les Nations Unies
(NU), I'Organisation internationale du travail (OIT), le Fonds monétaire international
(FMI), I'A gence multilatérale de garantie des investissements (AMGI), I'Union européenne
(UE) et I'Organisation de coopération et de développement économique (OCDE)) ont été
choisies non seulement pour leur importance fondamentale dans la gouvernance globale,

mais aussi parce qu’elles sont, dans la plupart des cas, représentatives de plusieurs autres
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organisations internationales. Les quatre caractéristiques de la prise de décision qui sont
analysées, (i) les regles de vote, (ii) la composition des membres, (iii) la valeur des
décisions, (iv) les MV et I'EV, sont influencées par I'adhésion ou non des OGI au principe
d'ES. Afin que les processus de prise de décision soient fonctionnels et légitimes, je
cherche & briser les images et les mirages de la doctrine d'ES chez les OGl. En
conséquence, la perspective que j'utilise est basée sur deux théories qui ont dominé le droit
des organisations internationales et les relations internationales au vingtiéme siecle, le

fonctionnalisme et la légitimité.

La théorie classique du fonctionnalisme fut élaborée par David Mitrany sur le postulat
que la forme suit la fonction et que chaque situation doit étre justifiée par le besoin.
Mitrany postule que la co-activité internationale est essentielle pour le bien politique d'une
collectivité, méme si le sacrifice exigé est I'abandon de la souveraineté. Pour Mitrany et la
plupart des autres fonctionnalistes, la forme moderne d'Etat-nation ne peut pas servir
adéquatement les buts et intéréts des collectivités politiques contemporaines; elle ne peut
pas, comme le postule la philosophie politique d'Aristote, assurer le bonheur de ses
citoyens. Conséquemment, le peuple peut et devrait abandonner sa loyauté envers I'Etat et
l'accorder a la société internationale. En d'autres mots, plutét que de voir les Etats
simplement coexister dans 'ordre mondial international, 1'éthique fonctionnaliste pose en
principe la coopération des Etats par le transfert de leurs loyautés aux institutions
internationales et leur participation aux co-activités internationales de fagon & maximiser

l'utilité de leurs actions et de leur pouvoir.

En regard de la prééminence et du pouvoir toujours plus grands des OGI et, ainsi, du
fait que la viabilité constante du systtme juridique international ne dépend plus
exclusivement de la volonté des Etats, I'idée de Iégitimité est devenue une notion de plus en
plus importante en droit international. En réalité, les Etats se conforment aux normes
internationales parce que les processus de prise de décision par lesquels ces normes sont
édictés, aussi bien que les organismes qui les édictent, sont percus comme €tant légitimes.
Thomas Franck est le chef de file de la théorie de la Iégitimité en droit international. Son
postulat est le suivant: bien qu'il n'y ait peu ou pas de mécanisme d'obligation coercitive en
droit international, les Ftats obéissent aux régles lorsque celles-ci et les institutions qui les
promulguent sont percues comme ¢tant éminemment légitimes. Dans ce contexte, la
légitimité est évaluée selon quatre criteres: (i) la clarté (determinacy), (i) la validation
symbolique, (iii) la cohérence, (iv) l'adhésion. Le degré selon lequel un principe donné,
par exemple I'ES, posséde ces attributs au sein d’une OGI détermine le degré de légitimité
de I'OGI et de ses décisions. Les normes, les principes et les régles qui sont pergus comme
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illégitimes peuvent susciter l'insoumission et, par conséquence, compromettre le systéme

juridique international dans son entier.

En analysant les implications juridiques et les complications des principaux MV et EV de
certaines OGI clés vis-a-vis le principe d'ES, j'établis que les MV et 'EV des OGI ne sont
pas compatibles avec le principe d'ES sans miner la légitimité des régles des organisations.
En examinant les processus de prise de décision des OGI clés dans le monde politique
universel, les NU et I'OIT, et financier, le FMI et ’AMGI, je démontre que ces processus
ne sont pas et n'ont jamais ét¢ en conformité avec le principe d'ES et qu'en réalité, ce
principe n'est ni fonctionnel ni 1égitime dans un ordre mondial composé d'un nombre sans
cesse grandissant d'Etats et d'OGI. Dans les organisations non universelles comme
I'OCDE et I'UE, nous trouvons une fonctionnalité qui n'est que partielle et une légitimité
qui est laissée au hasard dans les processus de prise de décision. En conséquence, je
soutiens que malgré sa prééminence en droit international, I'ES ne devrait pas étre
appliquée universellement ni avoir la prétention d'étre appliquée dans les processus de prise
de décision des OGI. Elle devrait plutdt étre remplacée par les prémisses du

fonctionnalisme et de la légitimité.

Les propositions ci-dessus soulévent des corollaires importants en ce qui concerne le
vote et le principe de I'ES. La premiére question est de savoir si les processus de prise de
décision des OGI ont besoin, ou, de fait, s'ils ont jamais eu besoin d'étre en conformité
avec le principe d'ES pour étre dotés du pouvoir légitime nécessaire au sein de la
communauté internationale. En présentant les utilisations, les mauvaises utilisations, les
non-utilisations et les abus d'ES dans les processus de prise de décision de quelques OGI,
Je démontre que la légitimité fonctionnelle des OGI n'est pas dépendante de 1'application du
principe d'ES. Le seul critére 2 respecter pour s'assurer de l'efficacité des OGI est la
fonctionnalité et la légitimité de leurs processus de prise de décision. Les OGI peuvent
atteindre cet objectif non pas en remplagant le principe d'ES par un autre concept non-
viable, comme la démocratie, mais plutdt en tenant compte des contextes et des situations
sociétales.

Bien que le principe de démocratie, dans sa forme directe ou représentative, ne semble
pas avoir ét¢ transplanté dans la gouvernance des OGI, la tendance vers une démocratie
internationale s'accentue. En dépit de cette tendance, la plupart des OGI continuent & &tre
créés selon une hiérarchie interétatique et demeurent non-démocratiques dans leurs
processus de prise de décision. Cependant, la réforme des standards démocratiques au sein
des OGI n'est pas une proposition fonctionnelle 2 faire. Nous devons nous souvenir des




xviii

lecons de I'histoire, et ne pas essayer d'appliquer sans distinction des principes non viables
comme I'ES, pour éviter de répéter les erreurs du passé. La quéte pour la démocratie ne
doit pas étre mal dirigée. Les mérites de la démocratie et son importance non €quivoque en
tant que principe internationalement respecté ne fait pas de doute, mais elle ne peut étre
entierement conciliée avec le fonctionnement efficace des OGI ou d'un ordre juridique
international fonctionnel. Dans ce cas, bien que I'ES et la démocratie peuvent continuer &
étre des principes largement et légitimement appliqués dans l'aspect général du droit

international, les deux doivent étre sacrifiés a l'intérieur des OGI.

11 devient de plus en plus évident que l'idéal de I'ES ne fut pas et, de fait, ne peut &tre
mis en application de fagon satisfaisante dans les institutions internationales. Dans le
contexte de leur processus de décision, cet idéal a ét€ si érodé et sa légitimité fonctionnelle
tellement mise en doute et ne peut plus trouver une application justifiée et valide. Si l'on
considere que la viabilité du systéme juridique international dépend de sa légitimité, si le jus
cogens est pergue comme illégitime, non seulement cela pourrait entraver le développement

de la collectivité mondiale mais, plus sérieusement, cela minerait la coopération globale.

La non-viabilité de la doctrine de I'ES dans le contexte des OGI souléve la question de
savoir si la collectivité internationale devrait y renoncer. J'affirme que le principe n'a pas
besoin, ne devrait pas et, de fait, ne peut pas étre enticrement abandonné par le discours
juridique international général, parce que dans un contexte universel, c'est une norme
juridique internationale impérative et fonctionnellement légitime. Cependant, a cause de sa
nature et sa non-viabilité dans le contexte des OGI, son abolition dans le discours juridique
spécifigue des institutions internationales est a la fois possible et souhaitable. En posant
une telle limite & I'application de 1'ES, 1'érosion du principe dans le droit des institutions
internationales cessera et la doctrine pourra commencer a retrouver sa légitimité dans le

systeme juridique international considéré globalement.

11 n'est pas possible de prévoir avec un certain degré de certitude le développement futur
de la gouvernance globale. Cependant on peut dire sans crainte de se tromper que
linterdépendance et la globalisation sont des phénomeénes irréversibles. Les
transformations en profondeur que la collectivité internationale a subies et continue a vivre
exige que l'on revoit les fondements du droit international afin de le libérer des entraves de
concepts juridiques et/ou politiques périmés et non viables afin de découvrir des solutions
innovatrices en harmonie avec les réalités contemporaines. Au fur et a mesure que les
institutions internationales continuent & renforcer leur rdle dominant dans la prise de

décision dans le nouvel ordre mondial de la gouvernance globale, il est impérieux qu'elles
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incarnent et refletent le caractere et les normes de la société contemporaine.

Puisque la condition humaine est d'abord et avant tout caractérisée par le changement
continuel, il est juste, sinon essentiel que les constructions juridiques (par exemple le
principe d'ES) et le systtme juridique (par exemple le droit international et le droit des
organisations internationales) requiérent des ajustements continuels a leurs fondements,
pour se conformer aux changements des réalités sociétales. La doctrine de I'ES est
demeurée beaucoup trop orthodoxe pour les réalités d'aujourd’hui. La structure et le
caractére du monde contemporain exigent de revoir cetie doctrine anachronique et non-
viable et son €limination du droit des institutions internationales. C'est dans ce contexte que
la présente étude met l'accent sur I’importance des processus fonctionnellement légitimes de
prise de décision pour la gouvernance globale et appuie l'abolition du principe d'ES du
droit des institutions internationales. Comme proposition subordonnée, elle rejette aussi
l'introduction de nouveaux principes, par exemple la gouvernance démocratique, qui
rendrait la prise de décision des OGI également dysfonctionnelle ou, de fait, moins

fonctionnelle.

L'interdépendance et la globalisation procurent des occasions stimulantes de
développement intellectuel et pour effectuer de véritables changements dans les OGI. En
explorant le principe de I'ES dans le contexte des processus de prise de décision par
certaines OGI clés et en isolant certains des probleémes de fond auxquels font face les
institutions internationales aujourd'hui, j'ai voulu apporter une meilleure compréhension au
présent syst¢me de gouvernance globale et un enrichissement au débat en fournissant des
approches plus viables, c'est-a-dire fonctionnelles et légitimes, a la résolution de ces
problémes. Par cette étude, j'espere faire avancer le dialogue et influer sur I'évolution de la
pensée juridique en contribuant & dégager des avenues, par exemple en repositionnant le
principe de I'ES et en l'abolissant du droit des institutions internationales, par lesquelles la
prise de décision internationale peut devenir plus attentive aux réalités du monde

contemporain et, ainsi, plus fonctionnelle et 1égitime.
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I. INTRODUCTION TO INTERNATIONAL POWER AND
INFLUENCE

"We depend for our future on international order. Our destiny is
increasingly influenced by the activities—or lack thereof—of
international organizations."

Henry G. Schermers & Niels M. Blokker'

A. THE STRUCTURE OF THE WORLD COMMUNITY

International law*— previously known as the 'law of nations' or jus gentiunt—traces its
modern origins to the sixteenth century when nations formally commenced the process of
their transformation into the legal frontiers of modern statehood —comprising, amongst
other things, a defined territory and population.* The seventeenth century marked an
historical milestone of a new world order as nation-states emerged with a preeminent role in

world affairs.’

' HENRY G. SCHERMERS & NIELS M. BLOKKER, INTERNATIONAL INSTITUTIONAL LAw: UNITY

WITHIN DIVERSITY v (1995).

2 Although international law is the contemporary term commonly used amongst both academics and
practitioners, this wording is not without its critics. See Mark W. Janis, International Law?, 32 HARV.
INTLL. J. 371-372 (1991), arguing for the return of the term the law of nations' which he claims is more
appropriate than the term 'international law' since the current actors in this legal system are no longer
exclusively 'sovereign states'. See also PHILIP C. JESSUP, TRANSNATIONAL LAW 1-2 (1956), referring to
international law as "misleading since it suggests that one is concerned only with the relations of one
nation (or state) to other nations (or states)", Jessup prefers the term 'transnational law' which "include[s] all
law which regulates actions or events that transcend national f{rontiers."; REBECCA M.M. WALLACE,
INTERNATIONAL LAW 1, n.2 (1986), who points out that the term 'international law' is a misnomer
because "statehood and nationhood are not necessarily synonymous."; QUOC DINH ET AL., DROIT
INTERNATIONAL PUBLIC 33-34 (5th ed. 1994), while recognizing that droit international is the generally
accepted term, the authors also claim that it should be considered as synonymous to droit interétatique.

For the purposes of the present study, I use the terms 'intermational law' and 'law of nations'
interchangeably.

3 See DAVID M. WALKER, THE OXFORD COMPANION To LAW 634, 675 (1980). International law was
also known as ius gentium and droit des gens. For further discussion on the origins of the terms ius
gentium and droit des gens see also QUOC DINH ET AL., supra note 2, pp. 33-34.

* See QUOC DINH ET AL., supra note 2, pp. 48-49, discussing the sixteenth century transformations of
European monarchies into modern states. See also pp. 39-49 for an excellent historic summary of the pre-
state aspects of the modern international legal system which are traced back to ancient times.

® The 1648 Treaties of Westphalia put an end to the thirty year power struggle between the state system,
the Church and the Holy Roman Emperor. These treaties formally legalized the birth of new sovereign
secular states and have been characterized as the first European Constitutional Charter. See THOMAS
BUERGENTHAL & HAROLD G. MAIER, PUBLIC INTERNATIONAL LAW IN A NUTSHELL 15 (1990); Quoc
DINH ET AL., supra note 2, pp. 49-50; M.N. SHAW, INTERNATIONAL LAw 25, 742 (3rd ed. 1991);




During that era, the Dutch scholar and diplomat, Hugo Grotius (1583-1645), expounded
a comprehensive system on the law of war and peace. With his treatise, De Jure Belli ac
Pacis (1625), Grotius—widely regarded as the father of modern international law®—
identified the state as sovereign and, as a result of this status, its actions are independent
from any other power.” Henceforth, international law began its development as an
ensemble of legal norms governing relations amongst states,® the said states recognizing the
equality of each others' sovereign status. This phenomenon became known as the
international law principle of Sovereign Equality (SE).’

In the eighteenth and nineteenth centuries international law matured into a well
established system of rules of conduct governing an ever growing field of international
relations. By the twentieth century, spurred by scientific and technological advances, it had
become multifarious, necessitating extensive international regulation.'® The contemporary
international legal system has developed into a complex network of treaties, conventions,
agreements, conferences, etc. which regulate innumerable rights and duties not only
between states, but also within states, as well as between states and persons, between

states and multinationals, between states and international institutions, etc.'' As such, the

Jonathan 1. Charney, Transnational Corporations and Developing Public International Law, DUKEL.J. 748,
759 (1983). See also RENE-JEAN DUPUY, LE DROIT INTERNATIONAL 5-10 (Que sais-je?, 1993); Kéba
Mbaye, Article 2 Paragraphe 1, in LA CHARTE DES NATIONS UNIES 79, 82 (Jean-Pierre Cot and Alain
Pellet eds, 1985).

6 Quoc DINH ET AL, supra note 2, pp. 53-54; SHAW, supra note 5, p. 22, BUERGENTHAL & MAIER,
supranote 5, pp. 13-14; DUPUY, supra, note 5, p. 8. But see KOOIMANS, infra note 12, p. 57 crediting the
fifteenth century's Spanish theologian Francisco de Vitoria as the real founder of international law. For
further discussion on SE see infra Part 11.B.3.a.

" QUOC DINH ET AL., supra note 2, p. 54.

; Prosper Weil, Towards Relative Normativity in International Law, 77 AM. 1. INT'L L. 413, 419
(1983). See also Joseph S. Nye Jr. & Robert O. Keohane, Transnational Relations and World Politics, in
INTERNATIONAL ORGANIZATION: POLITICS & PROCESS 427-454, 427 (Leland M. Goodrich & David A.
Kay eds, 1973), [hereinafter Nye & Keohane'], "[t]he classic state-centric paradigm assumes that states are
the only significant actors in world politics and that they act as units."

® See QUOC DINH ET AL., supra note 2, p. 50,
The principles of equality, sovereignty and Sovereign Equality (SE) are addressed in infra Part II. B.

See also Albert Bleckmann, Article 2 (1), in THE CHARTER OF THE UNITED NATIONS: A COMMENTARY
77-88, 87 (Bruno Simma et al. eds, 1994). Bleckmann, author of the commentary on Article 2, paragraph 1
of the UN Charter, [declaring that the "organization is based on the principle of the sovereign equality of all
its members"] also suggests that the term 'sovereign equality' is interchangeable with the term ‘equal
sovereignty'. In the context of this study, I use the terms 'sovereign equality’, 'state equality' and 'equality of
states' interchangeably.

1% See THOMAS M. FRANCK, FAIRNESS IN INTERNATIONAL LAW 6 (1995) [hereinafter 'FRANCK —
FAIRNESS'], discussing some of the many factors responsible for the growth of international law. Franck
suggests that space exploration has forced states to reflect on their common destiny and has introduced a
myriad of environmental concerns. He further submits that, in today's world, issues relating to forestry, the

ozone layer, fisheries, lakes, streams and ground water resources require management through international
rules.

U Seeid. at 5. According to Franck,




classic assumption that the state is the only key actor in world affairs is now a parochial
view of international law. Today, both state and non-state actors help shape the global legal
system, as international law is now a heterogeneous field comprising not only states but
also, increasingly and predominantly, International Organizations (10s)," the latter

owing their creation to the former.

"International law has matured into a complete legal system covering all
aspects of relations among states, and also, more recently, aspects of relations
between states and their federated units, between states and persons, between
persons of several states, and multinaional corporations, and between
international organizations and their state members...".

Cf. Charney, supra note 5, pp. 753-754, 760-767. Reviewing academicians and theorists' divergent
views of international law, Charney indicates the presence and influence of other international law actors
such as "individuals and business organizations [who] interact with international law indirectly through their
national governments" and forcefully argues that, increasingly, transnational corporations are, not only
participants but also, powerful actors in the development of the international legal system.

2 The days when international law applied exclusively to states are long gone. Now, the quasi-totality
of international legal literature recognizes that contemporary international law necessarily includes the
system of rules governing the relationship between states and international organizations. See e.g. Quoc
DINH ET AL., supra note 2, p. 34; J.-MAURICE ARBOUR, DROIT INTERNATIONAL PUBLIC 1 (1985);
FRANCK —FAIRNESS, supra note 10, p. 5; BUERGENTHAL & MAIER, supra note 5, p. 2.

Of course, international law was originally the law for the world's nations—not for its citizens—and,
therefore, it developed exclusively from legal acts of nation-states. See BERNARD GILSON, THE
CONCEPTUAL SYSTEM OF SOVEREIGN EQUALITY 4 (1984). Contrary to domestic law, in international law
the states, and not the citizens, have been the direct subjects of the rights and duties and the complex norms
regulating inter-state relationships. See DUPUY, supra note 5, pp. 31-32 discussing the "exclusion de
lindividu du droit international public". But see also P.H. KOOIIMANS, THE DOCTRINE OF THE LEGAL
EQUALITY OF STATES 37 (1964) noting that we mustn't ignore that "[m]an is the reason for [the] existence
and [the] destinataire of international law" (emphasis in original). Kooijmans also warns against the
“conclusion that man is of no or of subordinate importance in international law", adding that "[m]an is the
centre of Creation and as such the centre of each legal system, therefore also of international law. This
element binds together the whole legal structure, whether it be private law, state law or international law:
behind each of these we find Man as the keystone." After all, the state is an artificial political creation
which does not lead a life, but rather it exists to protect the interests of its subjects. ROBERT A. KLEIN,
SOVEREIGN EQUALITY AMONG STATES: THE HISTORY OF AN IDEA 1, 5 (1974). Nevertheless, as Klein
further postulates, the idea that the state has corporate personality —stemming from the irresistible analogy
of the state as a moral person versus a physical person—is a myth which plays a vital role in world order.




1. INTERNATIONAL QORGANIZATIONS AS THE NEW KEY PLAYERS IN

THE WORLD COMMUNITY

Since the mid nineteenth century, and especially since the turn of the twentieth century,
the international legal system has been exposed to a spectacular proliferation of 10s—both
international governmental organizations (IGOs) and international non-governmental
organizations (INGOs or NGOs)." The raison d'étre and activities of these organizations

are varied, ranging from the political and financial, to the scientific and cultural.™*

NGOs are constituted by private associations or groups of individuals.” IGOs are
comprised by nation-states.'® Although both IGOs and NGOs have contributed to the
development of international law, IGOs have been by far the most influential organizations,
primarily because of states' role as architects in the development of the international legal

system. Accordingly, it is IGOs which are the focus of the present study.

Over the years, international legal scholars have provided varying definitions of 1GOs.
One commonly held definition is that of C. Archer (1992) who defines IGOs in terms of

13 See D.W. BOWETT, THE LAW OF INTERNATIONAL INSTITUTIONS 4-9 (4th ed. 1982). Bowelt traces
the first form of a NGOs to the 1840s with the World Anti-Slavery Convention and indicates that between
that period and W.W I approximately 400 NGOs were created. As for IGOs, Bowelt traces their origins to
the 1815 Congress of Vienna and the creation of the Rhine Commission and lists IGOs which subsequently
emerged in the latter part of the nineteenth century and the early part of the twentieth century. See also
CLIVE ARCHER, INTERNATIONAL ORGANIZATIONS 38-45 (2nd ed. 1992). Archer classifies I1Os
(International Organizations) into IGOs (Inter-Governmental Organizations), NGOs or INGOs (Non-
Governmental Organizations or International Non-Governmental Organizations), Hybrid INGOs (including
IGOs and NGOs), BINGOs (Business International Non-Governmental Organizations), TGOs (Trans-
Governmental Organizations), and TNOs (Trans-National Organizations).

14 See BOWETT, supra note 13, pp. 4-9 for a list of a wide spectrum of mandates taken on by various
10s.

15 See ARCHER, supra note 13, pp.38-45.

wSee FREDERIC L. KIRGIS, JR., INTERNATIONAL ORGANIZATIONS IN THEIR LEGAL SETTING 138-139,
149 (2nd ed. 1993) [hereinafter 'KIRGIS—INTERNATIONAL ORGANIZATIONS']; ARCHER, supra note 13, pp.
38-45; QUOCDINH ET AL., supra note 2, pp. 407-408, 497-499;, SCHERMERS & BLOKKER, supra note 1,
pp. 50-52, 113. Most IGOs' founding instruments require statehood as a prerequisite for membership.
Exceptionally, however, certain non-state nations have been allowed a seat in some IGOs as 'associate'
members. This type of membership was granted for colonies, other non-autonomous territories, liberation
movements or governments in exile so as "to permit them to participate in the organization without
granting them the rights of independent states” (e.g. Macau is an associate member of the International
Maritime Organization (IMO); the Netherlands Antilies, the British Virgin Islands and Aruba are associate
members of the United Nations Educational, Scientific and Cultural Organization (UNESCO); Namibia was
an associate member of both UNESCO and the World Health Organization (WHO) for four years before it
obtained full membership status; Tokelau and Puerto Rico are associate members of WHO; the Palestinian
Liberation Organization has observer and participation status in the United Nations (UN)).

See also generally Jorm Sack, The European Community's Membership of International Organizations,
32 CoMMON MKT L. REV. 1227-1256 (1995). Some IGOs also allow other IGOs to participate within




three key elements: first, they are formal and continuous structures; second, they are
established by agreement between two or more sovereign states; and third, their objective is

to pursue the common interests of their members."’

One of the main reasons for the dramatic expansion of IGOs over the years is that
scientific and technological advances have created areas of common interest which
necessitate concerted action—i.e. states working together so that they may achieve goals
which they can not achieve alone.'® For instance, protection of the environment cannot be
accomplished by a single state. It requires global co-operation. The advancement of medical
research into human diseases can also best be accomplished through a co-operative effort.
In fact, the development of science and technology, together with the globalization of
socio-economic activities,'” are inextricably linked to the evolution of international law into

a system of global governance,” in which 1GOs play a leading role.

their organization (e.g. the European Union (EU) participates in the Organisation for Economic Co-
operation and Development (OECD)).

13 ARCHER, supra note 13, p. 37. In the first chapter, the author provides an historical perspective of
IOs and offers several working definitions of these entities from renowned intenational legal experts such as
Virally, Reuter, Plano and Riggs as well as Wallace and Singer.

Cf. generally Wrap-up Panel: Are International Institutions Doing Their Job?, 90 PROC. AM. SocC.
INTL L. 583 (1996). Curiously, at the wrap-up session of the 1996 annual meeting of the American
Society of International Law, the panel was deliberately reluctant to provide a definition of international
institutions. Those who attempted to offer one gave an extremely large definition, encompassing virtually
every type of organization. See also SCHERMERS & BLOKKER, supra note 1, pp. 22-23. While claiming that
there is no generally accepted definition for an IGO, the authors provide their own definition of this term as
a form of "cooperation founded on an intemational agreement creating at least one organ with a will of its
own, established under international law."

'8 Manfred Lachs, Views from the Bench: Thoughts on Science, Technology and World Law, 86 AM. J.
INTL L. 695 (1992). See Charney, supra note 5, p. 759, indicating that "the role of intergovernmental
organizations in international affairs has expanded substantially as a result of the international community's
need to attain the goals that nation states could not reach alone." (emphasis added). See also BOWETT, supra
note 13, p. 1, 6 holding that the proliferation of IGOs resulted from a human rneed and was not a response
to philosophical or idealistic desires for a world government.

C/. Brigitte Stern, What, Exactly, Is the Job of International Institutions?, 90 PRoc. AM. Soc. INT'L L.
585, 589 (1996). Professor Stern believes that there are three key reasons which motivate states to mandate
international institutions to act on their behalf, namely:

"(1) States think collective action is more efficient to fulfill the pursued
purpose...

(2) States view collective action as second best—a way to hide the fact that
they are incapable of dealing with the problem...

(3) States need to legitimize their own unilateral or multilateral action, once
they have determined that their interests are best satisfied by state
action..."

For a further discussion on world organizations with common interest see infra Part II.A.1 on the theory
of Functionalism.,

'? See COMMISSION ON GLOBAL GOVERNANCE, OUR GLOBAL NEIGHBOURHOOD 2-12, 70, 303-308
(1995). Globalization is primarily used to describe the "key aspects of the recent transformation of world
economic activity” where "deregulation, interacting with accelerating changes in communications and
computer technology has reinforced the movement toward an integrated global market”. This financial
liberalization is said to have created "created a borderless world". Indeed, it "is now more difficult to separate
actions that solely affect a nation's internal affairs from those that have an impact on the internal affairs of
other states, and hence to define the legitimate boundaries of sovereign authority." See also Stem, supra
note 18 pp. 591-592. Stern discusses the challenge to globalization in which world actors—i.e. 1GOs,




As IGOs become more powerful actors within the world community, regulating many of
our daily activities, their decisions® become increasingly more important for they
contribute to the development of the international law-making process by establishing a
multitude of international norms and standards of conduct.** In fact, both directly and
indirectly, our lives are increasingly affected by international law as IGOs race to establish
rules of conduct which address the multitude of changes brought about by the ever more

rapid advances in science and technology.”

Today, there are literally thousands of international agreements, products of IGOs,
which cover as wide a range of subject matters—e.g. from telecommunications to genetic
engineering.?* For instance, infer alia, there are international rules and treaties regulating
our modes and content of communication,” our modes and methods of transportation (i.e.
trains, airplanes, ships),’® the quantity and quality of the pollutants we emit,” and a myriad

of other activities of our lives.

The exponential growth and expanding jurisdiction of IGOs has resulted in a situation of

individuals, states, multinational corporations and NGOs—increasingly partake in exchanges of economic
and informational activities; Valticos—Conventions de 1'OIT, infra note 602, p. 33 stating that "lu
globalisation de I'économie pose des problémes nouveaux, tout en gjoutan! des raisons supplémentaires
pour une action universelle." (footnote omitted).

20 See COMMISSION ON GLOBAL GOVERNANCE, supra note 19, pp. 2-3. Governance is defined as the
"sum of the many ways individuals and institutions, public and private, manage their common affairs.”
Global Governance is to be distinguished from World Government. While the latter is associated with the
world federalist movement the former is "viewed primarily as intergovernmental relationships, [...and also
involves other actors such as] non-governmental organizations (NGOs), citizens' movements, multinational
corporations, and the global capital market." (emphasis added); Lachs, supra note 18, p. 672.

. Throughout this study, unless the context indicates otherwise, I refer to 'decisions' in the larger sense
of the term, encompassing resolutions, recommendations, conventions, directives, decrees, initiatives,
guidelines, etc. on which IGO members are called upon to exercise their vote. Of course, this is not to
1gnore the reality that each decision—depending on the organ or even the wording of the decision rendered
by a given IGO—has varying degrees of legal and binding value. In this respect, the appropriate distinctions
will be made where applicable. Cf. Weil, supra note 8, p. 416, exploring the varying legal value of 1GOs'
recommendations, resolutions and decisions.

22 See QUuUOC DINH ET AL., supra note 2, pp. 318-319.
 Lachs, supra note 18, p. 694. See FRANCK—FAIRNESS, supra note 10, p. 6.

% Lachs, supra note 18, p. 695. Justice Manfred Lachs reports that in a forty-three year period (1946-
1989) an enormons number of "33,947 international agrecments have been registered and deposited with the
United Nations".

See Hilary Charlesworth et al., Feminist Approaches to International Law, 85 AM. 1. INT'L L. 613, 622
(1991).

**I.e. Two such organizations are: the International Telegraph Union and the Universal Postal Union.
An example of a related treaty is the International Telecommunications Convention.

?¢ Le. International Union of Railways; International Civil Aviation Organization (ICAQY); the 1856
Declaration of Paris and the 1982 Law of the Sea Convention.

27 .e. the 1982 Vienna Convention for the Protection of the Ozone Layer.




growing internationalism and expanded law-making.*® Indeed, for the greater part of this
century, the overwhelming number of international laws and regulations have been
established by 1GOs.”® Today, IGOs' decisions count among the generally accepted
sources of international law including custom, court rulings, and treaty obligations.®® This
in turn has contributed to the expansion of the parameters of the contemporary international

legal system to increasingly include laws regulating relations between and within 1GOs.™

a) Decision-making Processes in International Governmental

Organizations

As a rule, the process by which decisions are made validates the resulting decision. This
rule holds true whether the decision-making process involves relatively trivial issues, like
choosing the best Olympian, or more significant issues, like electing national governments
or determining the fate of a country through referenda.®* Similar to domestic decision-

28 FRANCK — FAIRNESS, supranote 10, p. 6; Elihu Lauterpacht, Are International Organizations Doing
Their Job? International Legislation, 90 PROC. AM. SocC. INT'L L. 593 (1996).

?® See Lauterpacht, supra note 28, p. 593, presenting the meaning of 'international legislation'
Lauterpacht indicates that it originates first from "a multilateral treaty or other instrument directly laying
down rules on a particular subject and, secondly, {from] the adoption by an international organization of
particular rules within the scope of its activities". He further credits all IGOs for the extensive amount of
international legislation. Of course, the term ‘international legislation', as used by Lauterpacht and many
other international scholars, is a misnomer in the literal sense of the term because there is obviously no
such thing as an international legislature which enacts laws and regulations. Albeit erroneous in a
traditional context, the term ‘international legislation' is nonetheless widely accepted and commonly
interchanged with the term 'international law-making' as numerous international institutions increasingly
assume decision-making with binding effect on its member states. See also JACK C. PLANO & RoOY
OLTON, THE INTERNATIONAL RELATIONS DICTIONARY, 276-283 (1988) outlining "international
lawmaking" and "international legisiation" in a wide range of areas.

3% The main sources of international law are enumerated in the Statute of the International Court of
Justice, June 26, 1945 59 Stat. 1055, T.S. No. 933, art. 38 [hereinafter ICJ Statute']. For a further
discussion on the key sources of international law see also John K. Setear, An lterative Perspective on
Treaties: A Synthesis of International Relations Theory and International Law, 37 HARv. INT'L L.J. 139,
142 (1996); WALKER, supra note 3, p. 639; IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW,
1-31 (4th ed. 1990) [hereinafter 'BROWNLIE — PRINCIPLES']; SWEENEY ET AL., THEINTERNATIONAL LEGAL
SYSTEM 2 (3rd ed. 1988).

4l FRANCK —FAIRNESS, supra note 10, p. 5 indicating that "[a] new international law is developing
which governs relations between an international organization and its employees and between international
organizations themselves."; QUOC DINH ET AL., supra note 2, p. 34; BUERGENTHAL & MAIER, supra note
5, p. 2. See also supra notes 11 and 12 for the diverse actors in the contemporary international legal
system.

32 The following three examples illustrate the importance of decision-making processes. In 1998,
controversy arose regarding the judging of the figure skating competition at the winter Olympic Games held
in Nagano, Japan. The legitimacy of the victors was put into question when it was alleged that there was
bloc voting by certain judges, thereby, effectively pre-determining the winners according to the country the
skaters represented and not only on the basis of merit. More serious cases involve the electoral processes
during certain countries' national elections. Throughout the post World War II era, several organizations
have sent observer missions to fragile democracies in order to supervise and ensure free and fair electoral
processes and, therefore, legitimize the government elected. Another prominent example is the referenda,
past and future, on Québec's secession. Recognizing that how the referendum process takes place legitimizes
what is decided, a wide range of procedural issues—e.g. whether Québec can separate unilaterally after




making, "the way in which [... international] decisions are made— the formal procedures
and informal practices followed by the organization's members—will have a direct and

immediate effect on the member's observance of them."*

Because 1GOs are important sources of international law 3

their decision-making
processes are critical to the international legal system. As the nerve centre of all IGOs, these
processes are responsible for the creation of international rules dictating the legal norms of
today's interdependent society. Indeed, IGOs' strength and, ultimately, their influence rests
on the legitimacy of their decision-making processes and on the international community's

adherence to their decisions.>®

Membership to an 1GO entails an exchange of rights and obligations—i.e. states are
granted certain rights and assume certain obligations. One of the basic privileges of
membership to any given IGO is the right to vote on its decisions, conventions,
resolutions, directives, recommendations, guidelines, etc.’®* As an integral part of all
decision-making processes, the voting rules employed to reach decisions within IGOs are
fundamental to the achievement of their mandates. Indeed, IGOs' power and their ultimate

success or failure rests, in considerable part, on the outcome of their voting processes.

However, IGOs' Voting Mechanisms (VMs) and Voting Practices (VPs)’’ have
been subjects of much controversy. Since the inception of 1GOs, members of the
diplomatic community have been highly critical of certain organizations' VMs.*® The
international legal community has also expressed deep concerns and legal scholars have

repeatedly called for reforms. For the most part, however, the debate has been academic

holding its own referendum, the type of question to be put to a vote, the kind of majority required for
separation (simple or a higher majority), etc. —are disputed by the Federalists and the Secessionists alike.

= Stephen Zamora, Voting in International Economic Organizations, 74 AM. J. INT'L L. 566 (1980).

34 See supra notes 12 and 30. See generally David Kennedy, Sources of International Law, 5 AM. U. J.
INT'LL. & PoL'Y 1 (1987). But see Robert O. Kechane & Joseph S. Nye, Jr., Power and Inter
Revisited, 41 INT'L ORG. 725, 738 (1987) [hereinafter 'Keohane & Nye—Power & Interdependence']. These
self-described institutionalists, espousing the interdependence theory, view international orgamizations as
institutionalized entities of policy networks and not as "sources of definitive law". Although Keohane and
Nye are eminent political scientists, they are not jurists and, as indicated earlier, the vast majority of the
international legal community recognizes the significant role IGOs play in contemporary international law.

35 See FRANCK— FAIRNESS, supra note 10, p. 26, asserting that when "a rule or its application is
legitimate, two things are implied: that it is a rule made or applied in accordance with right process, and
therefore that it ought to promote voluntary compliance by those to whom it is addressed.”

% See supra note 21.

3" In the context of this study, I use 'Voting Mechanisms' (VMs) as the general term to encompass all
theoretical voting aspects of interest, namely: methods, formulas, processes, procedures and systems
foreseen in the constituent instrument of a given IGO. The term 'Voting Practices' (VPs) is used to connote
the actual voting scheme applied by a given organization in its decision-making processes.

38 See Paul Tavernier, Article 27 in LA CHARTE DES NATIONS UNIES: COMMENTAIRE ARTICLE PAR
ARTICLE 500 (Jean-Pierre Cot and Alain Pellet eds, 1985).




and most calls for reform have remained unanswered.

b) The Nascent Emergence of New States and their Impact on

Voting in International Governmental Organizations

As with the decolonization movement of the 1960s, the end of the Cold War spurred the
entry of numerous states into IGOs. The new admissions, altering the majority standing of
the membership of various organizations and tipping the scale of numeric majority in
favour of the developing world, has challenged the adequacy of IGOs' VMs and has
rekindled the controversy over voting. The defects of certain IGOs' constituent acts have
been dramatically exposed, accentuating concerns about VMs' and VPs' fundamental
incongruency with international law principles—i.e. SE—and also, at times, with the

organizations' founding instruments.

It has become increasingly evident that the ideal of SE has not been satisfactorily realized
in the international legal system.” In the context of IGOs, the principle has been so eroded,
and its functional legitimacy so doubted that it can no longer find justified and vald
application. Given that the viability of the international legal system depends on its
legitimacy, if jus cogens® is perceived as illegitimate it would not only hamper the world
community's development, but it would also, and most crucially, undermine global co-

operation.

The issues and problems which have arisen as a result of fundamental incongruencies
have been many and varied. In the late 1980s and early 1990s serious questions were
raised about the imbalance between member states' voting power in relation to their ability
to contribute to the resolution of world problems.*' Political and legal problems have been
further accentuated by the sudden influx of new states into IGOs and the failure of some of
these to meet the financial obligations of membership.**

3% See COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 66, recognizing its failure, the
Commission argues that "[i]t is time to make a larger reality of that 'sovereign equality' of states that the
UN Charter spoke of in 1945, but that it compromised”.

*0 The term jus cogens or ius cogens is defined as the peremptory norms of international law which are
binding on the entire community of states. See Vienna Convention on the Law of Treaties, May 23, 1969,
UN. DOC. A/CONF. 39/27 reprinted in INTERNATIONAL LAW—SELECTED DOCUMENTS 65 (Bamry E.
Carter & Philip R. Trimble eds, 1991) art. 53. For further discussion on jus cogens see infra Part. IL.B.4.b.

41 See A. LEROY BENNETT, INTERNATIONAL ORGANIZATIONS, PRINCIPLES AND ISSUES 84 (5th ed.
1991).

42 See generally John W. Head, Suspension of Debior Countries’ Voting Rights in the IMF: An
Assessment of the Third Amendment of the IMF Charter, 33 VA. J. INT'L L. 591-646 (1993); Rutsel
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Recognizing that the structural ngidity of most IGOs does not lend well to the
accommodation of contemporary realities, the international legal and diplomatic
communities have now renewed their calls for amending, reforming and modernizing key
political, financial and other IGOs, in general, and their decision-making processes in
particular.® The international legal community has been busy rethinking the traditional
views of the international legal system in an attempt to provide new approaches to
international law and fresh solutions to the current problems facing 1GOs.** Numerous
suggestions have already been tabled for reforming the voting structure of the world's
foremost political organization, the United Nations.* Recently, three key 1GOs, the
Multilateral Investment Guarantee Agency, the European Union and the Organisation for
Economic Co-operation and Development, have mandated their respective executives to
seek decision-making amendments, while a third, the International Monetary Fund, has

already adopted voting-related reforms.*

Silvestre J. Martha, Inability to pay under international law and under the Fund Agreement, 41 NETH. INT'L
L.J.85-114 (1994).

3 See BENNETT, supra note 41, p. 85.

* See generally David Kennedy & C. Tennant, New Approaches to International Law: A Bibliography,
35 HARV. INT. L.J. 417 (1994).

5 There is a plethora of literature on UN reforms. See generally e.g. UNITED NATIONS REFORM:
ILOOKING AHEAD AFTER FIFTY YEARS (Eric Fawcett & Hanna Newcombe eds, 1995) [hereinafter 'Fawcett
& Newcombe']; THE CHARTER OF THE UNITED NATIONS: A COMMENTARY 96 (Bruno Simma et al. eds,
1994); UNITED NATIONS: LAW, POLICIES AND PRACTICE, VOL. 1, 76 (Riidiger Wolfrum and Christiane
Philipp eds, 1995); COMMISSION ON GLOBAL GOVERNANCE, supra note 19; ERSKINE CHILDERS AND
BRIAN URQUHART, POUR RENOVER LE SYSTEME DES NATIONS UNIES (1995); K.P. SAKSENA, REFORMING
THE UNITED NATIONS: THE CHALLENGE OF RELEVANCE (1993). For a discussion on a selective number of
proposals for UN voting-related reforms see Part I11.A 4.b.

4 See Parts IV & V where I discuss proposed and adopted decision-making reforms in all four of these
IGOs.
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2. PROBLEMS AND OPPORTUNITIES REGARDING THE PRINCIPLE OF

SOVEREIGN EQUALITY

It is unequivocal that in today's interdependent international society with the increasing
globalization of exchanges, the emergence of new actors—such as IGOs—have diffused
the concentration of power traditionally found in the state.”’ Indeed, the relative devolution
of power from states to institutions experienced in this century represents a monumental
transformation of the structure of the international community.* Moreover, the
contemporary world is no longer the same as it was when the international law principle of
SE emerged in the seventeenth century. At that time there were only a handful of states in
existence while, today, there exist 191 states.* These changes have exerted immense stress
on the structure of our world community to the extent that "essential international
institutions are facing imminent breakdown caused by widespread dissatisfaction with both
what they do and how they do it."* However, these structural transformations need not be
viewed as purely problematic for, along with the many problems they have created, they

have also opened up new opportunities in the international legal order.*

The changes to the international community— brought about by the growing number of
IOs and by the increasing number of sovereign states— necessitate a revisiting of the very
foundations of international law and especially of the principle of SE which remains far too

orthodox for the realities of today.” Indeed, given the fundamentality of continuous change

47 R.W. TUCKER, THE INEQUALITY OF NATIONS 173 (1977). See also Valticos—Conventions de I'OIT,
infranote 602, p. 35 noting that it is "la mondialisation de I'économie qui fait que, de plus en plus, des
décisions sont prises par des acteurs extraterritoriaux".

% See COMMISSION ON GLOBAL GOVERNANCE, supra note 19, pp. 11-12 noting that the "last fifty
years have radically and rapidly transformed the world and the agenda of world concern" the Commission
points out that "this is not the first generation to live on the cusp of a great transformation" and compares
the changes in the latter part of the twentieth century to historic milestones and declares that "[tlhe
turbulence of the last decade is not ualike [... that which] accompanied the rise of Islam in the century
following the death of the Prophet, the European colonization of the Americas in 1492, the onset of the
Industrial Revolution in the eighteenth century and the creation of the contemporary international system in
this century." Moreover, it draws a distinction between our current structural transformation and that of
carlier generations, arguing that "never before has change come so rapidly—in some ways, all at once—on
such a global scale, and with such global visibility."

*® There are 191 states currently in existence, of which 185 are members of the UN (for a list UN
member states see Annex II) as well as six others which include: Switzerland, Vatican City, Tonga, Tuvalu,
Kiribati, and Nauru.

% FRANCK — FAIRNESS, supra note 10, p. 483,

51 See PuiLIP C. JESSUP, A MODERN LAW OF NATIONS 1 (1959) [hereinafter 'JESSUP—MODERN LAW
OF NATIONS'].

52 Cf. KOOLIMANS, supra note 12, p. 14, eloquently expressing that:




in the human condition, it is only right, if not imperative, that juridical constructions (e.g.
the principle of SE) and the legal system (e.g. international law and organizations) require
continual adjustments to their foundations so as to conform to changing realities.” As
Kooijmans (1964) rightly reminds us, "only intellectual arrogance would design a legal

system in this temporal reality for all times and all places."*

a) The Need to Rethink Sovereign Equality in the Decision-
Making Processes of International Governmental Organizations

In this study I challenge the dominant intellectual assumptions of mainstream
international law scholarship regarding the principle of SE.>* The animus and scope of this
challenge takes place in the context of decision-making processes of the main IGOs' organs
which employ the 'one state, one vote' rule, as well as those which use the 'weighted

voting' rule.

Analyzing the legal implications and complications of the principal voting mechanisms
and practices of several key 1GOs vis-a-vis the principle of SE, I establish the following
propositions. Recognizing that the efficiency of the international legal system rests
essentially upon the legitimacy of its rules,* I first demonstrate that the VMs and VPs of
the world's key IGOs are not in line with the principle of SE and that they cannot be
reconciled with the said rule without undermining the rule's legitimacy. Second, I contend
that despite its preeminence in international law, the principle of SE is neither a functional
nor a legitimate principle in a new world order composed of an ever-growing number of
IGOs and states. In this respect, I postulate that SE should not be universally applied, nor
claimed to be so applied in 1GOs' decision-making processes, and that it should be

banished from international institutional law.”

"The acceptance of unchangeable legal rules, even within temporal reality, is
nothing less than an under-estimation of historicity, of the value of man as
culture-forming creature. This world is subject to continuous change; new social
structures emerge; new views break through. These new social structures demand
new legal systems; the new views call for serious and continuous reflection on the
part of those who are engaged in concretizing the legal norms."

3 See Gennady M. Danilenko, The Changing Structure of the International Community: Constitutional
Implications, 32 HARV. INT'L. L.J. 353 (1991).

3 KOOIIMANS, supra note 12, p. 29.
%5 See Diagram I, infra page 15.

= Charney, supra note 5, p. 787.

%7 See Diagram 1II, infra page 15.
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These propositions raise important corollary issues concerning voting and SE. The first
issue is whether IGOs' decision-making processes need —or, indeed, if they ever needed—
to conform to the principle of SE in order to have the necessary power for compliance
within the international community. By presenting the uses, misuses, non-uses and abuses
of SE in the international decision-making processes of several 1GOs, 1 demonstrate that
SE is not a requirement for the functional legittmacy of an 1GO. The only criteria that
should be satisfied in order to ensure IGOs' efficiency are the functionality and the
legitimacy of the decision-making processes. IGOs can realize this objective not by
replacing SE by yet another inapplicable concept—i.e. democracy®—but rather by heeding

societal contexts and circumstances.

A cntical question raised by the above-mentioned propositions 1s whether it is indeed
possible to banish the doctrine of SE from international institutional law. Several
international scholars have expressed disdain for SE by calling it an empty principle,
claiming that it is nothing more than a legal fiction and an ineffective concept in the law of
nations.” However, my contention is that not only is SE a true principle but, because it is
the essence of the international legal system, it must be preserved, albeit within its proper
limits. In light of its history in the twentieth century, SE must be allowed to adapt and
reform itself for the twenty-{irst century.

In this respect, I will argue that, the principle of SE need not, should not and, indeed,
cannot be abolished from general international legal discourse altogether because, in the
universal context, it 1s a functionally legitimate and peremptory international legal norm.
However, I shall also maintain that SE should be abandoned in the specific legal discourse
on voting in international institutions because—although SE may be a peremptory norm in
the broad field of international law—it is not of peremptory character in international
institutional law and its abolition is, therefore, possible in that limited context.

%% There is currently a new (and, I believe, a hazardous) trend to democratize 10s. COMMISSION ON
GLOBAL GOVERNANCE, supra note 19, pp. 66-67. Declaring that "the democratic principle must be
ascendant”, the Commission on Global Governance does not merely suggest the pursuit of democratic
norms in global governance but also—contrary to the thesis of the current study —argues that it "is time to
make a larger reality of ... 'sovereign equality™. Curiously, however, the Commission does not propose the
means by which it seeks to realize the principle of SE in IGOs. See generally Franck—Democratic
Govemance, infra note 365. For a further discussion on the democratization of the decision-making
processes of IGOs see infraPart 11.B 4.c.

%® See MITRANY — WORKING PEACE, infra note 87, p. 28 arguing that "even in the League [of Nations]
the principle of state equality was at best a fiction, and at worst the currency of diplomatic bargaining]...];
and it remained a stumbling block in every formal scheme proposed". See also Mbaye, supra note 5, pp.
87-96. Kéba Mbaye, Judge of the International Court of Justice, discusses Kelsen's, Treitschke's,
Guggenheim's and Gidel's critical views on the principle of SE, examines the evolution of this principle
and reports that "certains estiment que le principe de 1'égalité souveraine n'est pas un vrai principe".




14

This raises the issue of the impact the exclusion of SE in the context of IGOs will have
on the entire international legal system. 1 postulate that the new, limited role of SE will
impact favourably on international law in general. In fact, by its banishment from 1GOs,
the principle of SE will stop its erosion in international institutional law and regain its
legitimacy in the global international legal system.

The principle of SE, therefore, requires to be re-positioned so as to limit its employment
in the context of voting. Of course, its critical reform must be subject to certain limitations.
For instance, any re-positioning must seek to establish legitimacy by locating SE within a
narrower structure of values embodied in contemporary international law. However, any
redefinition must not undermine the legitimacy of international institutions and, more
importantly, must stress the relationship of SE to the principles that underlie the existing
system of nation-states and the evolving body of IGOs' law. This can be accomplished
with relative ease. The critical application of the principle of freedom of speech in domestic
law—1.e. freedom of speech is limited in the context of expressions of hate which are
considered to be crimes—is an apt analogy in this instance. With this critical application the

fundamental freedom of speech is not abolished but simply critically limited.
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DIAGRAM 1 CURRENT POSITION OF SOVEREIGN EQUALITY IN THE
INTERNATIONAL LEGAL COMMUNITY

INTERNATIONAL LAW

DIAGRAM 11 PROPOSED POSITION OF SOVEREIGN EQuUALITY IN THE
INTERNATIONAL LEGAL CoMMUNITY—ExcLusioN FRrRoMm
INTERNATIONAL GOVERNMENTAL ORGANIZATIONS

INTERNATIONAL LAW

- 5-«;—3*_'11'#‘}5_ T
eign Equalityg.. r_u.

Wi i e
g naAfle
SN s

o Currently, the international legal community views SE as applicable within IGOs as well as between
states.

8! The proposal of the present study would make SE inapplicable to IGOs by limiting its application
strictly to bilateral or multilateral relations between states outside the confines of an internationally
organized structure.
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b) Scientific Scholarship and Interest on the Issues of Sovereign
Equality and International Governmental Organizations' Voting
Mechanisms and Practices

Voluminous material has been amassed on the principle of sovereignty since the formal
establishment of the modern law of nations. Similarly, a plethora of critical examinations
have been undertaken of the concept of equality from the various disciplines of the social
sciences—i.e. juridical, political science, philosophy and sociology. However, despite the
fact that SE is considered by most international legal scholars and practitioners as the very
foundation of modem international law,* it has attracted limited attention in the academic
discipline of international law. In fact, there are but a handful of publications dedicated to
the study of SE and fewer still examine seriously the observance or breach of this principle,
while standard manuals of international law and international organizations usually mention

the matter but briefly and often superficially.®

International legal scholars who have studied and written on the subject of decision-
making in IGOs have usually limited themselves to reporting the controversies over rules
and practices without undertaking a more substantive analysis of their guiding principles.*
Some international law manuals which do allocate an entire chapter on the issue generally

address the subject in a descriptive manner, giving little more than an historical account of
VMs and VPs.®

In recent years there has been a resurgence of interest in the controversy over IGOs'
VMs and VPs, as the numerous articles published in books and legal periodicals attest.®

%2 See infra Part I1.B.3. See also Bleckmann, supra note 9, p. 97. In this outstanding and comprehensive
commentary on the most influential political IGO of our times, Bleckmann admits that "the principle of
[sovereign] equality has only been partially explored in the theory and practice of international law". Still,
even in this extensive treatise, the concept of SE is but summarily addressed.

8 See generally major international law and organizations manuals—e.g. BROWNLIE— PRINCIPLES,
supra note 30; SHAW, supra note 5; SCHERMERS & BLOKKER, supra note 1; BOWETT, supra note 13;
KIRGIS—INTERNATIONAL ORGANIZATIONS, supra note 16; QUOC DINH ET AL., supra note 2,—extending
but a few pages on the subject of SE, most of which is descriptive in nature.

%4 See generally e.g. SHAW, supranote 5; BOWETT, supra note 13; QUOC DINH ET AL., supra note 2;
ARBOUR, supra note 12; Karl Zemanek, Majority Rule and Consensus Technique in Law-Making
Diplomacy, in THE STRUCTURE AND PROCESS OF INTERNATIONAL LAW: ESSAYS IN LEGAL PHILOSOPHY
DOCTRINE AND THEORY 857 (R. St. J. Macdonald & Douglas M. Johnston eds, 1983); Barry Buzan,
Negotiating by Consensus: Developments in Technique at the United Nations Conference on the Law of the
Sea, 75 AM. 1. INT'L L. 324; Zamora, supra note 33, p. 566.

85 See e.g. KIRGIS—INTERNATIONAL ORGANIZATIONS, supra note 16, pp. 189-238; SCHERMERS &
BLOKKER, supra note 1, pp. 470-582. See also BROWNLIE— PRINCIPLES, supranote 30, pp. 297-297, who
takes but ten pages to discuss the 'Sovereignty and Equality of States' without a single reference to this
principle vis-a-vis voting in IGOs.

86 See generally e.g. Zemanek, supra note 64; Kendall W. Stiles & Maryellen MacDonald, After
Consensus, What? Performance Criteria for the UN in the Post-Cold War Era, 29 J. PEACE RESEARCH 299-
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Although most of these articles address eloquently contemporary challenges in voting
mechanisms and practices, they rarely examine VMs and VPs vis-a-vis the principle of SE
and they usually fall short of challenging this principle. Remarkably, there are but a handful
of studies devoted to the doctrine of SE in the context of voting in IGOs.

By exploring the principle of SE within voting in certain IGOs this study not only fills
this important gap in international legal literature but it also rethinks traditional categories
and new approaches of international law and organizations in order to bring to the surface
new ways of talking about SE. Through this study, my hope is to influence the evolution
of legal thinking and to open new paths which help initiate functionally legitimate decision-
making. In this respect, via a re-positioned principle of SE, I aim to further the process of
discovery and dialogue which would encourage and facilitate voting-related reforms within
IGOs and thus contribute in the transformation of their decision-making processes into a
functionally legitimate legal order.

311 (1992), CHILDERS & URQUHART, supra note 45, SAKSENA, supra note 45; Fawcett & Newcombe,
supra note 45.




B. METHODOLOGY

1. T HE EcCLECTIC ROUTE 1O DECISION-MAKING IN INTERNATIONAL

GOVERNMENTAL ORGANIZATIONS

a) The Choice of Decision-Making Organs and Voting Processes

In this study, I am interested in the principal decision-making organs and the voting
processes of 1GOs. Specifically, I explore the role that SE plays in four contexts. Using
their constituent instruments, 1 examine IGOs' decision-making organs in relation to (i)
their composition and (ii) the legal value of the various decisions (incarnated in the form of
resolutions, recommendations, conventions, directives, decrees, initiatives, guidelines,
etc.) they adopt. I then focus on voting processes in relation to (iii) the voting rules ('one
state, one vote' or 'weighted voting'), the various voting rights, procedures, systems and
formulas set up in these organs and, I examine (iv) the divergent voting mechanisms and
practices established throughout the existence of IGOs—i.e. simple majority, 2/3 majority,
qualified majority, 3/4 majority or 4/5 majority, special majority, unanimity, consensus,
weighted voting, veto, double veto, bloc voting and caucusing —in their historic context, as
well as in relation to contemporary conditions. I determine whether and why SE is not
observed within certain IGOs' voting processes—rules, VMs and VPs—and examine the
role that this principle plays within the international decision-making community.

For instance, in the first part of this century, unanimity was the voting rule in all political
IGOs. It was however an impracticable VM. Accordingly, in the post W.W.II era there
was a shift to majority voting. Recently, the trend has been toward consensus voting.
These changes raise important questions vis-a-vis the doctrine of SE. I attempt to evaluate
the impact of SE in voting in IGOs and to determine which VMs and VPs, if any, have
been established in the interests of SE, as well as the type of impact—if any—this principle
has had in the international legal system.
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b) The Choice of International Governmental Organizations

As previously noted, there are literally hundreds of 1GOs.®” Within the confines of this
study 1t is obviously not possible to conduct a comprehensive study of all organizations'
VMs and VPs without surpassing several thousands of pages, nor is it desirable to do so as
many 1GOs share similar voting processes. Thus, it is both necessary and right to delimit
the number of organizations whose VMs and VPs will be examined. I have chosen six
important organizations which are representative of a wide spectrum of regional, universal,
political and financial 1GOs. They are: (1) the United Nations (UN), (2) the
International Labour Organization (1LO), (3) the International Monetary Fund
(IMF), (4) the Multilateral Investment Guarantee Agency (MIGA) of the World
Bank, (5) the European Union (EU), and (6) the Organisation for Economic Co-
operation and Development (OECD).

This choice has been facilitated, firstly, by my desire to have a representative sample of
both political and financial organizations because, for the most part, their voting rules are
broken down along these lines.®® The principal voting rule for political IGOs is the one
state, one vote system representing formal and numerical equality. Financial IGOs, on
the other hand, employ a mechanism known as weighted voting. This method
represents formal and numerical inequality and grants votes according to the economic
position and/or contribution of a member state. Accordingly, in Part III, I examine political
IGOs (UN and ILO), while in Part IV, I study financial IGOs (IMF and MIGA) and in Part
V, I probe into IGOs which are in a league of their own (EU and OECD).

Second, my selective coverage of IGOs has been guided by the will to study these
organizations throughout the course of history, and to examine the development of voting

87 See PAUL TAYLOR, INTERNATIONAL ORGANIZATION IN THE MODERN WORLD: THE REGIONAL AND
THE GLOBAL PROCESS 24-27 (1993) [hereinafter TAYLOR—IO IN THE MODERN WORLD'] providing a
breakdown of the hundreds of IGOs and the thousands of NGOs of which states are members per geographic
regions of Europe, Africa, Asia and America. See generally WERNER J. FELD & ROBERT S. JORDAN,
INTERNATIONAL ORGANIZATIONS: A COMPARATIVE APPROACH (1988) enumerating hundreds of IGOs. See
also generally ACCORDS ECONOMIQUES INTERNATIONAUX: REPERTOIRE DES ACCORDS ET DES
INsTITUTIONS (Bernard Colas ed., 1990) [hereinafter 'REPERTOIRE DES ACCORDS ECONOMIQUES'] providing
an extensive directory of international agreements and organizations.

% The distinction between political and financial or otherwise economic IGOs is often obscure because
many IGOs have dual or multiple functions. For the most part, political IGOs have world peace and
security as their prime objective and seek to fulfill their purpose by providing for collective security (e.g.
League of Nations, United Nations, North Atlantic Treaty Organization) or social justice (e.g. International
Labour Organization). On the other hand, financial IGOs' prime objective is economic development and
they pursue their goal by providing loans (e.g. World Bank, International Monetary Fund), guarantees and
other financial-related benefits or services (e.g. Multilateral Investment Guarantee Agency, Global
Environment Facility). For the purposes of this study and, particularly, Parts IIl & IV, I categorize IGOs
into either political or financial because this dichotomy reveals distinctive decision-making structures,
processes and voting rules between these two types of organizations.
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of some of the oldest IGOs of this century (e.g. UN and ILO) to one of the most recent
ones (e.g. MIGA).

The third reason behind my choice has been the desire to study, along with universal
organizations of the twentieth century (e.g. UN, ILO, IMF, MIGA) the world's foremost
regional and non-universal organizations (e.g. EU and OECD) and examine how their
institutional VMs differ, if at all, from those found in universal organizations, particularly

vis-a-vis the doctrine of SE.

Finally, my choice of organizations has also been guided by the desire to study 1GOs
which have undergone or are undergoing changes within their decision-making structures.
In this respect, I examine the IMF which has implemented voting-related changes to its
decision-making, the UN, which has de facto affected voting changes and is in the process
of examining further decision-making changes, as well as MIGA and the OECD which are

also in the process of discussing changes to their respective decision-making processes.

2. THE PATH LEADING To QOUR DESTINATION

a) The Juridical Scope of the Study

Decision-making in any context, and particularly in international relations, does not take
place in a political or economic vacuum, and there are a great many divergent political and
economic forces behind the decisions of 1GOs. However, the complexities of political and
economic contexts fall within the domains of the political and economic sciences and,
therefore, are beyond the scope of the current study. Accordingly, reference to these forces
will be of a general nature—i.e. noting the general political climate, economic conditions,
interests and circumstances in a given period, but not delving into political and economic
analyses per se. In this respect, the scope of the present study will focus on the juridical
domain and decision-making in IGOs will be considered from this perspective.

b) The Path of Inquiry and Presentation

The research method employed for this study assumes a normative, rather than an
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empirical, point of view. Given that this dissertation was finalized in 1998 most research
material pre-dates this year. Furthermore, in addition to the Introduction and the
Conclusion, the study's plan is divided into four parts: legal theories and fictions are
addressed in Part II; decision-making of political and universal IGOs are examined in Part
I1I; decision-making of financial and universal IGOs are explored in Part IV; and decision-

making of regional, non-universal and mixed IGOs are studied in Part V.

Having provided an overview of the research problem in the Introduction, in Part II, I
survey the dominant legal theories of international law and specifically explore the
international law theory of Legitimacy and the IOs theory of Functionalism. I then consider
these two legal theories vis-a-vis the doctrine of SE. Using basic international law material,
I examine how this artificial construct—SE—is embodied in international law and
investigate how it functions within IGOs. I argue that the doctrine of SE is currently non-
functional and illegitimate within the specific context of decision-making in IGOs. I then
consider whether the abolition of SE appears warranted in international law and specifically
in IGOs. While I advocate for the preservation of SE in international law, 1 argue that its
application in infernational institutional law, as is currently perceived in the legal

community, must inevitably be reduced to its proper proportions—i.e. abolished.

In the third, fourth and {ifth parts, [ survey various ways in which SE is viewed, in
theory, and whether it is functionally and a legitimately applied, in practice, in the main
decision-making organs and voting processes of political, financial and other mixed 1GOs.
Concurrently, I introduce various points of view prevailing in the 1990s and advocate my

abolitionist thesis on the subject.

Specifically, in Part I11, I examine the IGOs which utlize the 'one state, one vote' VM,
focusing on two principal international political organizations, the UN and the ILO. Using
the UN Charter and the ILO Constitution as my data, [ study decision-making within these
two political and universal IGOs and then evaluate them vis-a-vis the principle of SE. I
explore the theoretical provisions for VMs and their practical applications and determine
whether they help or fail to conform with their respective constitutive acts and the principles
of the law of nations.

In Part IV, I explore the IGOs which employ 'weighted voting'. I examine decision-
making within two key international financial organizations, namely IMF and MIGA.
Using their respective constituent instruments, [ study their VMs and VPs [ evaluate the
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reasons for the differences between political and financial IGOs and [ establish why they do
not conform to the principle of SE.

In Part V, I explore the unique role that the doctrine of SE plays in the EU, the world's
foremost regional politico-financial organization, and in the OECD, one of the world's non-
universal but most influential organizations. Due to their respective limited membership and
multi-functional aims, the EU and the OECD embody many features which differ from the
conventional forms of IGOs. As a result, their decision-making processes depart from
those found in more traditional international institutions. Using their respective constituent
acts, I trace the evolutive role of their VMs and VPs and the projected decision-making

reforms upon their anticipated enlargements.

Finally, in Part VI, I discuss the results of my study which conclude that there is no
functionally legitimate justification for this principle within the context of voting in IGOs.
Therefore, 1 call for the critical repudiation of SE and argue against its erroneous
application in the decision-making organs of 1GOs.




II. LEGAL THEORIES & CONSTRUCTS: A VIEW
FROM SOMEWHERE

"No theory develops in a vacuum, but is conceived and brought to
fruition in a definite cultural and social environment. To ignore
this is to distort the theory itself."

M.N. Shaw®®

It has been correctly put that the 'view from nowhere' approach is a hazardous illusion
in scholarship™ for it lacks perspective. Indeed, the defining point of one's position rests
on the theoretical angle by which a given issue is addressed because, generally, if one

accepts the way the problem is posed one accepts the resulting views and or conclusions.”

The labyrinth of interrelated theoretical approaches which have been devised for the
study of international politics, relations, institutions and law is astounding. It would seem
that virtually every term that can contain the "ism" suffix has been established as a scientific
theory at some time in the course of history.” The international law arena has not escaped

the bewildening number of theoretical perspectives.

Amongst the intricate maze of legal theoretical labels of the twentieth century,

Functionalism has been the foremost theory for IOs while Legitimacy has been espoused in

 SHAW, supra note 5, p.23.

70 See MARK NEUFELD, THE RESTRUCTURING OF INTERNATIONAL RELATIONS THEORY 6 (Cambridge
Studies In International Relations: 43, 1995) arguing "that the 'view from nowhere', which serves as a
regulative ideal for much of mainstream International Relations scholarship, is not only not attainable but a
dangerous illusion"; See Hilary Putnam, Replies, 1 LEGAL THEORY 75 (1995), discussing Dworkin's and
Rorty's rejection of the 'view from nowhere' approach in legal scholarship.

e Cf. Putnam, supra note 70, p. 69, replying to Brian Leiter's comments about the middle way between
Relativism and Realism, Putnam suggests that, "[i]n general, if you accept the terms in which a
philosopher poses a problem you have accepted the philosopher's views."

"2 For instance, of the myriad of "ism" theories postulated in the legal field —to name but a few—there
are:  Constructivism, Deconstructivism, Determinism, Feminism, Functionalism, Idealism,
Institutionalism, Jus Naturalism, Liberalism, Modernism, Neo-Functionalism, Neoliberalism, Neorealism,
Neoliberal Institutionalism, Pluralism, Positivism, Post-Modemism, Processualism, Realism,
Systematism, etc.

In addition, there are many other established theories which, although do not contain the suffix "ism",
have influenced legal discourse. They include, Alternative Epistemologies, Autopoiesis, Critical Legal
Studies, Juridical Epistemologies, Regime Theory, Sociological Jurisprudence, etc.
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the wider spectrum of international law. These two legal theories, which will guide this
study, are explored in Part I[.A.

In Part I1.B, I examine the notions of equality and sovereignty. I then discuss the origins
and the history of the principle of SE, as well as the role this legal creation plays in the
international legal system. Particularly, I focus my analysis on how the principle of SE is
or 1s not interpreted and applied in contemporary international law and IGOs.




A. LEGAL THEORIES IN INTERNATIONAL LA W

1. FUNCTIONALISM AND INTER-RELATED THEORIES IN

INTERNATIONAL GOVERNMENTAL ORGANIZATIONS

"Functionalism knows only one logic, the logic of the problem,
and of a problem apt to be always in flux in its elements, its spread
and its effects. Function is never still, but it attaches to society the
things that brought it there; and to be true to its social purpose it
must implicitly be self-adjusting. At no point of action are
conditions exactly as they were before or likely to be later; and at
no point of action are the policy-makers likely to know all the facts
or foresee all the effects of their decisions."

David Mitrany™

a) The Choice of Functionalism

Functionalism is a multifaceted theory employed in multiple social sciences disciplines.”™
Even within the juridical domain, there is no single school of functionalism but, rather,
diverse expressions of functionalist legal doctrine.”® Although the meaning of this theory

differs according to the field of study (i.e. sociology, philosophy, psychology, law, etc.),

”* DAVID MITRANY, THE FUNCTIONAL THEORY OF POLITICS 258 (1975) [hereinafter '"MITRANY —
FUNCTIONAL THEORY'].

4 See THE CAMBRIDGE DICTIONARY OF PHILOSOPHY, 288-289 (Robert Audi ed., 1995) for various
definitions of the theory of Functionalism in the various disciplines of the social sciences including social
philosophy, sociology, psychology etc. Even within the juridical domain, there is no single school of
Functionalism but, rather, diverse expressions of the Functionalist legal doctrine.

= Notwithstanding the various definitions which Functionalism has been given in the numerous
sciences in which it is applied, remarkably, at times, this theory does not even have the same meaning
within the same discipline. For instance, in the domestic legal sciences Functionalism has been given a
host of divergent interpretations and applications. See e.g. Samuel W. Cooper, Considering Power in the
Separation of Powers, 46 STANF. L. REV. 361, 368 (1994). In American domestic law and, specifically, on
issues dealing with the doctrine of Separation of Powers, Cooper regards Functionalism as being "concerned
with whether one branch's action disturbs the balance of power among the [executive, legislative and
Judicial] branches". In this context, he finds the Functionalist theory inadequate, opting for the different
approach which he names "power analysis". See also L-J. Sharpe, The Failure of Local Government
Modernization in Britain: a Critique of Functionalism, 24 CAN. PUB. ADMIN. 92, 95 (1981) emphasizing
the need for more democratic—versus more functional —criteria in the modernization of local government
systems, Sharpe defines his Functionalism as "the tendency to see the local government system primarily
in terms of its capacity to provide its major services."
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as well as according to different inter-related branches of disciplines (i.e. domestic law,
international law), certain characteristics of functionalism are common to all social
sciences—e.g. its sociological foundations, the pragmatism and versatility of the concepts
it encompasses, its techniques and logic. Indeed, the fact that functionalism has been
adopted and applied in all the different disciplines of the social sciences testifies that it is not
a rigid approach but rather allows for a great deal of flexibility.”

From the multitude of theoretical currents in the legal field, I am interested in
functionalism as a theory developed within the sphere of international relations and as it
was subsequently adapted in the international legal domain.”” Although no single theoretical
perspective can deal with the complexity of international legal institutions, I have chosen
functionalism and its inter-related theories for this study primarily for three reasons.

First, since my interest is in IGOs, my analyses cannot ignore the modern theory of
international co-operation which has, to a large extent, been responsible for the growth of

all I10s. Functionalism, in itself, is the epitome of the international law of co-operation.”

Secondly, the exceedingly formalistic and anachronistic view of the principle of SE has
resulted 1n inflexible rules within IGOs and has proved ineffective and inapplicable within
their VMs and VPs. The functional approach adapts to contextual needs offering pragmatic

as well as versatile concepts, techniques and logic.”

Finally, the globalization of transactions have changed the functions of the state and,
consequently, the functions of 10s.*® From a legal perspective, the functionalist school of

jurists is concerned with "what the law does and how it operates in society, rather than with
] pe Y

7 See Peter L. Strauss, Formal and Functional Approaches to Separation of Powers Questions—A
Foolish Inconsistency?, 72 CORNELL L. REv. 488, 489 (1987).

7 Cf. Douglas M. Johnston, Functionalism in the Theory of International Law, 26 CAN. Y.B. INT'L L.
3, 56 (1988) [hereinafter 'Johnston —Functionalism in International I.aw'], stating that "[i]n conformity
with the heritage of functionalism in political science, legal functionalism bases its ethic on the need for
efficiency (effectiveness) as well as equity (justice) in international law."

8 See WOLFGANG FRIEDMANN, THE CHANGING STRUCTURE OF INTERNATIONAL LAW 275277
(1964). See also generally MITRANY —FUNCTIONAL THEORY , supra note 73.

See also Robert E. Riggs, One Small Step for Functionalism: UN participation and congressional
attitude change, 31 INT'L ORG. 515, pp. 515, 518 (1977) basing his analysis on speeches of United States
senators and congressmen of their pre- and post service era as delegates to the United Nations General
Assembly between 1950-71, Riggs explains the "functionalist thesis that participation [in the international
arena] brings support for functional activities" and suggests that—by developing international co-
operation — Functionalism has thus contributed to the proliferation of 10s.

7 See Inis L. CLAUDE JR., SWORDS INTO PLOWSHARES: THE PROBLEMS AND PROGRESS OF
INTERNATIONAL ORGANIZATION, 386 (4th ed. 1971) [hereinafter ‘CLAUDE— SWORDS INTO PLOWSHARES'].
Claude characterizes Functionalism as a practical, flexible and opportunistic theory which opposes rigidity
and operates according to needs.
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law as a system of axioms and logical deductions ...[It regards] law as a social institution
which may be improved, developed and remodeled ..." and whose ultimate function is the
regulation of factual social problems and relationships.®' Functionalists believe that in order
for international institutions to function effectively they need to be reformed and re-
conceptualized. Re-conceptualization is essentially a functionalist notion.”> We must always
ask ourselves, "Towards what end?". Changing perceptions of the role of the state and
altering the paradigm is possible with a functionalist approach for it enables re-engineering
by taking into account societal facts and changes in circumstances—i.e. the economic and
scientific interdependence of the twentieth century. In this respect, Functionalism and its
interconnected theories will be a key perspective employed in the present study.

In today's global governance it 1s important to evaluate whether the doctrine of SE plays
a functional role in international institutions and, more particularly, whether it is functional
doctrine in their decision-making organs. In this respect, I will examine whether and how
the principle of SE functions in the context of: (i) the membership of 1GOs and their
decision-making organs (global or restrictive); (ii) the type of decisions they emit (binding
or non-binding); (iv) the type of voting rules used ('one state, one vote' or 'weighted

voting') and, (v) the type of VMs and VPs employed (unanimity, majoritarianism, etc.).

b) The many faces of Functionalism

(i) Classic Functionalism: Form Follows Function

During the pre World War II period, the world of international relations was dominated
by the Realist theory which presented a pessimistic outlook on the capabilities of 10s.*® The

8 See COMMISSION ON GLOBAL GOVERNANCE, supra note 19, pp. 10-11, 306-307.

81 W ALKER, supra note 3, p. 508. See T.P. Van Reenan, Major Theoretical Problems of modern
comparative legal methodology (1) The nature and role of the tertium comparationis, 28 COMP. INT'L L.J.
SOUTH. AFR. 175, 186 (1995). Referring to the law as social engineering, Van Reenan writes that "[1]aw is
regarded as a function of social life..." and the "function of law is to regulate factual social problems and
relationships" (emphasis in original).

82 See Charles Pentland, Functionalism and Theories of International Political [ntegration, in

FUNCTIONALISM: THEORY AND PRACTICE IN INTERNATIONAL RELATIONS 9, 16 (A.J.R. Groom & Paul
Taylor eds, 1975) discussing the reforming ethos of Functionalism.

% See WALKER, supra note 3, pp. 488, 536, 576, 774, 1037, Legal Realism emerged in the 1920s and
the 1930s with the writings of Karl Llewellyn, Jerome Frank, John Chipman Gray et al. These Realists
held that power was the most significant element in international relations. See generally WILLIAM
TWINING, KARL LLEWELLYN AND THE REALIST MOVEMENT (1973) for a most interesting biography of
Karl Llewellyn, offering an insightful profile of the rise and significance of Realism. See also BENNETT,
supra note 41, p. 14, naming Hans Morgenthau's the most esteemed exponent of Realism in international
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Realists held that "international anarchy fosters competition and conflict among states and
inhibits their willingness to cooperate even when they share common interests [and] that
international institutions are unable to mitigate anarchy's constraining effects on interstate
cooperation".® Rejecting this negative assessment, Functionalism developed as an
alternative organizational ideology, offering an optimistic approach to international society.
Ultimately, Functionalism came to be widely recognized as being the impetus to the

creation of the burgeoning role of 10s.%

Classic Functionalism as a theory® of international organization was fathered by David
Mitrany.®” A self-described pragmatist and eminent international scholar, he introduced the

relations in the post World War II era. Morgenthau postulated that the core of all politics is the pursuit of
power. See also PLANO & OLTON supra note 29, p. 7 discussing that Realists' contention that the use of a
state's power is the determining factor in the establishment of its foreign policy.

84 See Joseph M. Grieco, Anarchy and the Limits of Cooperation: A Realist Critique of the Newest
Liberal Institutionalism, in NEOREALISM AND NEOLIBERALISM, THE CONTEMPORARY DEBATE 116-117,
(David A. Baldwin ed., 1993). The Realist argued that the world's non-hierarchical order—i.e. based on SE
of all states—hinders the prospects for international co-operation. See also Paul Taylor, Introduction, in
DAvVID MITRANY, THE FUNCTIONAL THEORY OF POLITICS iX, xix (1975) [hereinafter Taylor— Introduction
to the Functional Theory of Politics']. In the introductory chapter of Professor Mitrany's work, Professor
Paul Taylor (one of Mitrany's former students, and a Functionalist himself) cites one of the leading Realists
of the 1930s, Professor Hans Morgenthau, who believed that "international politics like all politics is a
struggle for power".

85 Paul Taylor & A.J. Groom, Introduction: Functionalism and International Relations, in

FUNCTIONALISM: THEORY AND PRACTICE IN INTERNATIONAL RELATIONS 1, 5 (A.J. Groom & Paul
Taylor eds, 1975).

= Although Functionalism is widely and generally accepted as a 'theory', there have been some people
who have disputed its theoretical significance. See CLAUDE—SWORDS INTO PLOWSHARES, supra note 79,
p- 390. Having reviewed Mitrany's work, Claude—a critic of Functionalism—concludes that "in the final
analysis, [Functionalism is] not so much a theory as a temperament, a kind of mentality, a style of
approach to international affairs." But see Taylor—Introduction to the Functional Theory of Politics, supra
note 84, pp. iXx, xix. In his introductory remarks, Professor Taylor discusses how Functionalism's
theoretical status has been called into question because there is no range of hypotheses which would enable
it to test findings according to the modern social science. Since Functionalism is not a rigidly organized
theory, some scholars refer to it as an approach (Inis Claude et al.). However, Taylor, (supported by
Franciszek Golemski et al.) argues that, although it may lack specific scientific rigour traditionally found in
theoretical schools, Functionalism can be considered as a general political theory related to liberal thought.

¥ See generally DAVID MITRANY, A WORKING PEACE SYSTEM: AN ARGUMENT FOR THE FUNCTIONAL
DEVELOPMENT OF INTERNATIONAL ORGANIZATION, 60 (1943) [hereinafter ™ITRANY —WORKING
PEACE']; DAVID MITRANY, A WORKING PEACE SYSTEM 221 (1966) [hereinafter "MITRANY —PEACE
SYSTEM']; MITRANY — FUNCTIONAL THEORY, supra note 73. This last publication is an excellent memoir
of Mitrany's Functionalist theory, providing a retrospect in an historic context and offering insightful
accounts of the theory's birth to its later development, as well as its future prospects. On page 239, Mitrany
traces the evolution of his theory by listing his writings from the 1930s until the 1970s. The Functional
idea as a theory of international organization initially emerged in 1932 in Mitrany's paper entitled The
Communal Organisation of World Affairs, in THE PROGRESS OF INTERNATIONAL GOVERNMENT (Dodge
lectures at Yale University, 1933). This theory was elaborated nine years later in 1943 in the now famed
pamphlet titled A Working Peace System and in a paper which was reproduced in many books under the
title The Functional Approach to World Organisation. Mitrany continued to promote and develop
Functionalism by his writings throughout the fifties and sixties. In the seventies, he produced two of his
last papers on Functionalism. The first was titled The Functional Approach in Historical Perspective, in
INTERNATIONAL AFFAIRS, (London, 1971) and the second was titled A Political Theory for the New
Society, in FUNCTIONALISM: THEORY AND PRACTICE IN INTERNATIONAL RELATIONS 53 (A.J.R. Groom
and Paul Taylor eds, 1975).
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international relations theory of Functionalism in the 1930s and 1940s.%® Mitrany spent the
greatest part of his life working for peace,” and he found no better weapon against war and
no greater friend for peace than international co-operation.”™

Recognizing well before others of his time that we are living in an increasingly
interdependent world, Mitrany argued that international co-activity is imperative for the
political good of a community, even if the sacrifice demanded was sovereignty.”® For
Mitrany, the modern form of the national state no longer served the purpose of political
communities in the twentieth century. The state could no longer secure the happiness of its
citizens—as Aristotle's political philosophy believed that it should.”” Mitrany thus
postulated that people can be drawn away from their loyalty to the nation state in order to
build a productive international community.” In other words, instead of merely co-existing
in the intemational society, the Functionalist ethic is based on the premise that states
transfer their loyalties to international institutions and participate in international co-

activities for utilitarian purposes.*

Another major tenet of Functionalism is the well known adage form follows
function which postulates that every situation must be guided by need.”® Moreover, the
function depends, and is limited or delimited, by an organization's objective. For example,
the United Nations' function (infra Part II1.A) stems from the need, which has in turn
become its objective, for intenational peace.

8 See MITRANY —FUNCTIONAL THEORY, supra mote 73, p. 239 discussing the genesis of the
Functionalist theory and its subsequent development. Bur see Grieco, supra note 84, p. 116. The author
places the genesis of the Functional approach a decade later, in the 1940s and 1950s.

8 MITRANY — FUNCTIONAL THEORY, supra note 73, 268. See also pages 3-82 for Mitrany's
extraordinary autobiographical notes tracing his remarkable life and historic opportunities in peace making
from the pre-W.W I to the post-W.W.II era.

0 See generally id.

*! See CLAUDE — SWORDS INTO PLOWSHARES, supranote 79, p. 384. Discussing Mitrany's theory for
peace, Claude indicates that "functionalism proposes to promote peace by eliminating objective conditions
... and initiating the development of subjective trends which may cause the 'erosion’ of sovereignty".

%2 Of course, Aristotle's philosophy on this issue was but an ideal.

% See MITRANY —FFUNCTIONAL THEORY, supra note 73, p. 257, stipulating that "functionalism
circumvents issues of national sentiment and tradition and ideology".

4 See Taylor—Introduction to the Functional Theory of Politics, supra note 84, pp. ix, x; CLAUDE—
SWORDS INTO PLOWSHARES, supra note 79, pp. 380, 385; Pentland, supra note 82, p. 16. See also
Johnston —Functionalism in International Law, supra note 77, p. 46, discussing how Functionalists
advocate a universal ethic and the development of common heritage institutions.

%5 MITRANY — FUNCTIONAL THEORY, supra note 73, p. 249. See David Mitrany, The Prospect of
Integration: Federal or Functional?, in FUNCTIONALISM THEORY AND PRACTICE IN INTERNATIONAL
RELATIONS 53, 70-72 (A.JR. Groom & Paul Taylor eds, 1975) [hereinafter 'Mitrany —Prospect of
Integration']. FELD & JORDAN, supra note 67, p. 115. Cf. LAWRENCE M. FRIEDMAN, A HISTORY OF
AMERICAN LAW 19 (2nd ed. 1985) [hereinafter 'FRIEDMAN— AMERICAN LAW']. Postulating a Functionalist
ethic, Friedman states that "[t]he history of law has meaning only if we assume that at any given time the
vital portion is new and changing, form following function, not function following form."
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With this century's increase of scientific and economic interdependence, Functionalists
advocate that international legal norms must be established according to functional
concerns, and not by political or ideological concerns.”® Thus, Functionalism channels "the
course of international relations along less politicized and ideological lines, leading

eventually to political cooperation ... among states."”’

Finally, Mitrany and his followers believed that benefits for individuals are greater under
a system of purpose specific internationally organized activities than they would be under
the single state system.” In other words, with internationalism, an organization operating
across national borders would be able to solve problems common to, and for the benefit of,
all humanity.” By their belief that complex issues are better resolved when confronted
collectively, Functionalists have encouraged the expansion of the international institutional
legal system and have thus contributed to the development of international law in

general.'”

(ii) Sociological Jurisprudence

The mid-fifties saw the emergence of an interconnected and, perhaps, interchangeable
theory of functionalism known as Sociological Jurisprudence.’® At that time,
Sociological Junsprudence was a prevalent theory in the American legal community,
spearheaded by such jurists as Oliver Wendell Holmes, Louis David Brandeis, Roscoe

Pound and Felix Frankfurter.'® Although the theory—like Functionalism —is not univocal,

% Alberto R. Coll, Functionalism and the Balance of Interests in the Law of the Sea: Cuba's Role, 79
AM. JLINT'LL. 891, 891 & 911 (1985) [hereinafter 'Coll —Functionalism in International Law']. Providing
a classic definition of Functionalism, Coll believes that: "as economic and technological interdependence
grows, diplomacy and the elaboration of international legal rules will be shaped increasingly by functional
concerns and less and less by ideology and 'high politics', but finds that, nonetheless, states still consider
ideology as well as politics in their diplomatic exchanges with other states. He argues his point in the
context of the United Nations Convention on the Law of the Sea. While discussing functional aspects of
this Convention, Coll finds that for symbolic and political points, the Cuban state used ideological
considerations into areas which required a functional approach and resolution. Of course, Coll's conclusions
were written during the cold war era and although this stance might have been valid in 1985, the nineties
has —by and large (with only minimal exceptions in a world of 191 nation-states)— proven to be a decade of
international co-operation, where the Functionalist forces have taken precedence on ideologies.

1d. at 911.

% See Taylor —Introduction to the Functional Theory of Politics, supra note 84, pp. ix, x.
% See CLAUDE — SWORDS INTO PLOWSHARES, supra note 79, p. 383.

19 See Johnston — Functionalism in International Law, supra note 77, p. 57.

100 WALKER, supra note 3, pp. 508, 1153.

BRANDEIS ON DEMOCRACY 10, 47 (Philippa Strum ed., 1995) [hereinafter "BRANDEIS ON
DEMOCRACY "]. Holmes and Brandeis were Justices of the U.S. Supreme Court, Frankfurter was Associate

102
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it does contain certain widely held premises as it is principally concerned with the relation

between the legal system and society (i.e. people, groups and/or institutions).'®®

For Sociological jurists, legal science falls within the realm of the social sciences'™ and
the essential raison d'étre of law is social engineering.'® Their basic premise is that legal
institutions, concepts, rules and procedures must reflect societal conditions'® and,
therefore, they must be periodically reformed so as to reflect societal developments.'” As
such, Sociological jurists have a broad conception of the law. They look on “legal
institutions, doctrines, and precepts functionally; [for them] the form of legal precepts is the

means only”'®

and they believe that the law must evolve with, and be based on, societal
conditions.'” In this respect, exponents of the Sociological—as those of the

Functionalist—school view the law as a regulator of social relationships.''

¢) From International Co-operation to Regional Integration: Neo-

Functionalism

Functionalism, as the first international co-operation theory of international

organizations, and the core concepts of Functionalist logic are said to have spun a number

111 |

of related theories.''' Neo-Functionalism'? was the first such offspring which,

Justice of the same court and Pound was Dean of Harvard Law School; Andrée Lajoie, The Implied Bill of
Rights and the Role of the Judiciary 44 UNB.L.J. 337, 340 (1995). See also generally definitions of
Functional and Sociological Jurisprudence in WALKER, supra note 3, where other European (Philipp Heck,
Eugen Ehrilch, Rudolph von Jhering) and Australian (Julius Stone) jurists are also credited with earlier
formulations of the legal theory of Sociological Jurisprudence.

' CAMBRIDGE DICTIONARY OF PHILOSOPHY, supra note 74, p. 394. See W ALKER, supra note 3, p.
1153, explaining that Sociological jurists adhere to the widest concept of law which includes "the legal
system [...] the administration of law, and the insistence on observing the operations of law".

194 van Reenan, supra note 81, p. 185.

ROSCOE POUND, AN INTRODUCTION TO THE PHILOSOPHY OF LAW 47 (1954); BRANDEIS ON
DEMOCRACY, supra, note 102, p. 203, discussing the need for the law to be "remolded from time to time to
meet the changing needs of society".

106 W ALKER, supranote 3,p. 1154.
197 pounp, supra note 105, p. 47. WALKER, supra note 3, p. 973, Lajoie, supra note 102, p. 340.
WALKER, supra note 3,p. 1153.

1% BRANDEIS ON DEMOCRACY, supra note 102, p. 66 discussing how the law must "change along with,
and be based upon, societal facts".

1% van Reenan, supra note 81, p. 185.

See Johnston—Functionalism in International Law, supra note 77, p. 23. Some of the theories
which have spun off from Functionalism include, Neo-Functionalism, Functional Integration, Systems
Theory, Behaviour Theory, Games Theory, Strategy Theory, Organization Theory and, more recendy,
International Regimes Theory.

"2 Neo-Functionalism is primarily associated with the writings of Emnst B. Hass and L. Lindberg. See
generally EB. HAAS, UNITING OF EUROPE 1958 (2nd rev. ed. 1968) [hereinafter "HAAS—UNITING OF
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paradoxically, is somewhat incompatible with its roots.

Neo-Functionalism emerged as a functional integration theory—and not merely an
international co-operation theory as its precursor. This newer and more ambitious theory is
defined as a process of integration where more than two states converge to form a new
political structure which shapes their community.'” As such, Neo-Functionalists stress the
need for international co-operation via integration on a regional scale in politically important
and controversial areas as well as in routine and technical sectors, while Functionalists are
concerned with the global issues of co-operation.

Neo-Functionalism is often known as a 'spill-over' process from one sector to another''*
whereby, functions linked together within various policy areas are said to produce
progress.''* More specifically, the so-called 'spill-over' effect allows IGOs to expand
further by increased integration, or by the creation of new institutions, in order to pursue
tasks which the original IGO could not in itself perform and which could have resulted in
Jeopardizing the goals of the original member states.

Perhaps the most striking difference between Functionalists and Neo-Functionalists is
that the latter believe that the international community can acquire the procedural
characteristics of a national political system while the former do not envision this

scenario.'® This is otherwise known as supranationalism where "the existence of

EuroPE]; E.B. Haas, BEYOND THE NATION STATE: FUNCTIONALISM AND INTERNATIONAL
ORGANIZATION 1964 [hereinafter 'HAAS—BEYOND THE NATION STATE']; LEON LINDBERG, THE
PoLiTicaL DYNAMICS OF EUROPEAN ECONOMIC INTEGRATION 1963.

See also Dorette Corbey, Dialectical Functionalism: Stagnation as a Booster of European Integration, 49
INT'L ORG. 253, 254, 264, 271, 273, 280-281 (1995). Neo-Functionalism has in turn spun off its own
theories. One such theory is Dialectical Functionalism which has emerged as an amended version of the
theory of Neo-Functionalism. Originating in the stop and go process of European integration, this theory is
named "dialectical" because it is believed that "action (decision to integrate) and reaction (increased
intervention in neighboring areas) lead to a new demand for integration." Dialectical Functionalism
postulates that a stalled or declining integration process is not indicative of a systemic crisis, but rather a
natural part of the integration cycle. As such, it is theorized that a stagnant integration movement will
regain momentum when the intervention of states is counter-productive to its nations' progress and when
governments prove unable to defeat opposition to policy changes. See HAAS-BEYOND THE NATION STATE,
supra note 112, pp. 108-109. Originally, Haas also posited that integration is a dialectical process.

Ly Pentland, supra note 82, p. 11.

' The "spill-over" concept was originally introduced by Haas. See HAAS— UNITING OF EUROPE, supra
note 112, pp. 291-298; HAAS— BEYOND THE NATION STATE, supranote 112, p. 111. Cf. Ernst B. Haas,
International Integration: The European and the Universal Process, in INTERNATIONAL ORGANIZATION:
PoLITIcS & PROCESS 397, 399 & 403-404 (Leland M. Goodrich and David A. Kay eds, 1973) [hereinafter
'Haas —Integration'], surveying lessons of European integration and concluding that "functional contexts are
autonomous”.

15 See Corbey, supra note 112, pp. 255-256, 263 explaining that "the spillover concept assames that
integration in one area leads to a demand for integration in adjacent areas, that is, policy fields functionally
linked to the sector subject to integration.”

116 See Nina Heathcote, Neofunctional Theories of Regional Integration, in FUNCTIONALISM: THEORY
AND PRACTICE IN INTERNATIONAL RELATIONS 38, 39 (A.J.R. Groom and Paul Taylor eds, 1975).
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governmental authorities [are] closer to the archetype of federation than any past
international organization, but not yet identical to it."''” Due to this prototype of
supranationality, Neo-Functionalists have been accused of being crypto-federalists.''®
Fearing that this type of regional integration would transpose the traditional problems of
international society on a larger scale, classic Functionalists—e.g. Mitrany—oppose the

Neo-Functionalist theory.'"”

Notwithstanding their significant differences, however, there is an important
commonality between Functionalism and Neo-Functionalism and that is that both theores
dismiss the concept of sovereignty as an anachronism."* In fact, while Functionalists posit
the 'surrender' of sovereignty by its gradually transfer according to needs,'* Neo-
Functionalists— postulating that it is no longer necessary in a regionally organized

community — go one step further and, envision the erosion of sovereignty.'?

7 HaAs— UNITING OF EUROPE, supra note 112, p. 59. See Pentland, supra note 82, pp. 16-17.

Heathcote, supra note 116, p. 40. See also Pentland, supra note 82, p. 17 discussing yet another
appellation for Neo-Functionalists who are often referred to as "functional federalists ... working for a
United States of Europe".

=5 Taylor—Introduction to the Functional Theory of Politics, supra note 84, p. xiv; Pentland, supra
note 82, p. 21; Heathcote, supra note 116, pp. 38-39, Classic Functionalists, like Mitrany, reject the Neo-
Functionalist concept of supranationalism because they believe that the replacement of nation-states with
similar but larger structures "would recreate at the regional level the fundamental problem of power-
politics”.

120 Heathcote, supra note 116, p. 38.

MITRANY —FUNCTIONAL THEORY, supra note 73, p. 127, MITRANY —WORKING PEACE, supra
note 87, p. 31; CLAUDE—SWORDS INTO PLOWSHARES, supra note 79, pp. 380-385. See Pentland, supra
note 82, p. 15.

122 Heathcote, supra note 116, pp. 38, 41.
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2. T HE THEORETICAL  PERSPECTIVE OF LEGITIMACY IN

INTERNATIONAL LAW

"[L]egitimacy has the power to pull toward compliance those who
cannot be compelled."

"[1]t remains rather idealistic to expect justice of the rules and
institutions that operate among states. It is perfectly realistic,
however, to demand of them a high degree of legitimacy."

Thomas M. Franck'®

a) The Choice of Legitimacy

The second key theory employed in the present study is Legitimacy. As with
Functionalism, Legitimacy is a multi-disciplinary theory which does not always produce
universally acknowledged interpretations. In domestic law, legitimacy has been used
synonymously with 'lawfulness' connoting the legality of an act.'” In the international
sphere, however, legality plays virtually no role in the theory of Legitimacy. For the
purpose of the present study, I am interested in the Legitimacy-oriented theory as
developed by and applied in international legal scholarship.

Legitimacy has been an important notion in the development of legal principles both in
the national as well as in the international domain. Contrary to the common and simplistic
definitions provided in most dictionaries, the notion that a given rule is legitimate in the

national domain does not necessary mean that it is lawful'®

and, conversely, a rule that is
illegitimate does not necessarily mean that it is unlawful. Indeed, if a given rule is perceived
as illegitimate by the people, even if it was lawfully enacted, it can result in its public
repudiation. In the international field legitimacy is an even more important concept because,

although this field lacks the enforcement mechanisms found in domestic law,'?® states

'23 TuomAs M. FRANCK, THE POWER OF LEGITIMACY AMONG NATIONS 24, 246 (1990) [hereinafter

TRANCK —POWER OF LEGITIMACY'] (emphasis omitted).
'2* WALKER, supra note 3, p. 759; BLACK'S LAW DICTIONARY 811 (5th ed. 1979).

See BLACK'S LAW DICTIONARY, supra note 124, p.811; WALKER, supra note 3, p. 759; MERRIAM-
WEBSTER'S COLLEGIATE DICTIONARY 1559, 665 (10th ed. 1996).

126 See generally AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED (Wilfrid E. Rumble ed.,
1995). The lack of a coercive system in international law —similar to the one found in domestic law, i.e.
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nonetheless comply with international law because they perceive it as legitimate.'*’

The proliferating number and the growing importance of IGOs in our daily existence has
been the principal consideration for selecting Legitimacy as the second theory to guide the
present study. As a result of globalization, our lives are increasingly governed by the rules
enacted by 1GOs. In order to foster compliance with these rules it is imperative that the
decision-making processes of international institutions be perceived as legitimate. Indeed,
this is a circular phenomenon because a legitimate VM and VP will inevitably promote the
legitimacy of the IGO and the rules which it enacts. In this respect, although international
law does not have the enforcement mechanisms of domestic law, legitimate voting
processes will secure the compliance of international rules because these rules will be

perceived as legitimate and, therefore, adhered to by the international community.

Moreover, it is important to evaluate the role that the doctrine of SE plays in international
law and, more particularly, in the VMs and VPs of IGOs. Is SE a legitimate principle in the
contemporary international legal system? In this respect, I will examine the principle of SE,
in the context of IGOs' decision-making, according to the criteria of the Legitimacy theory
(noted in the following subsection) in order to determine whether it is or is not a legitimate

notion in international institutional law.

b) The Meaning of Legitimacy in International Legal Scholarship

The leading authority of this school of thought in the field of international law is
Professor Thomas Franck. Promoting a legitimacy-oriented approach to the law of nations,
Franck provides the following definition:

"Legitimacy is a property of a rule or rule-making institution
which itself exerts a pull toward compliance on those addressed
normatively because those addressed believe that the rule or
institution has come into being and operates in accordance with
generally accepted principles of right and process."'?

the sovereign—was the key point of contention of early Positivists, like Austin, who disputed international
law's status as 'law'. For a further discussion on legal Positivism see infra Part [1.B.4.a.

127 See generally FRANCK—POWER OF LEGITIMACY, supra note 123; Thomas M. Franck, Legitimacy
in the International System, 82 AM. J. INT'L L. 705 (1988) [hereinafter 'Franck—Legitimacy in the
International System'].

128 FRANCK — POWER OF LEGITIMACY, supra note 123, p. 24.
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Thus, Franck believes that, although there is little, if any, coercive enforcement
mechanism in international law, nations obey rules when there is a perception that they, or
the institutions from which they emanate, have a high degree of legitimacy.'” According to
Franck, there are four characteristics of a rule which increase or decrease its legitimacy: 1)
Determinacy, 2) Symbolic Validation, 3) Coherence and 4) Adherence.” The degree to
which a given rule—e.g. SE—displays these attributes determines the extent of its

legitimacy.

Determinacy refers to the clarity of a given rule's meaning.” Thus, if a rule's textual
meaning is transparent, or specific, or, at least, sufficiently ascertainable, the rule is
deemed determinate and, therefore, has a high degree of legitimacy.'* The rationale behind
this criterion is that if nations clearly understand a given rule they are more likely to comply
with it than if they were unclear as to its meaning. Of course, some degree of indeterminacy
is normal in most body of rules and therefore, this notion of clarity or determinacy is
relative and not intended to be an absolute factor.”® In fact, we often find determinate
notions co-existing together within indeterminate rules or, conversely, indeterminate

notions co-existing together within determinate rules.

For instance, the Vienna Convention on the Law of Treaties contains both determinate as
well as indeterminate rules.”® Article 26, entitled Pacta Sunt Servanda, dictates that
"[e]very treaty in force is binding upon the parties to it and must be performed by them in
good faith." The 'binding' force of every treaty foreseen in this article 1s a determinate
notion for its meaning is clearly understood and the text leaves little, or no, room for an
alternate interpretation.” On the other hand, the 'good faith' aspect of this rule's meaning
is unclear and susceptible to a panoply of interpretations, and therefore, it is considered a

highly indeterminate notion.'*

s Franck—Legitimacy in the International System, supra note 127, p. 705; FRANCK—POWER OF

LEGITIMACY, supra note 123, p. 25.

130 FRANCK — POWER OF LEGITIMACY, supra note 123, p. 49; Franck—Legitimacy in the International
System, supra note 127 p. 711; See FRANCK—FAIRNESS, supra note 10, p. 26.

13! FRANCK — POWER OF LEGITIMACY, supra note 123, p. 52; Franck—Legitimacy in the International
System, supra note 127, p. 712.

132 FRANCK — POWER OF LEGITIMACY, supranote 123, p. 52; FRANCK —FAIRNESS, supra note 10, pp.
30-31.

133 FRANCK — POWER OF LEGITIMACY, supra note 123, pp. 53-54.

134 See Setear, supra note 30, pp. 164-168; FRANCK—POWER OF LEGITIMACY , supra note 123, pp. 59-

60.

133 See Setear, supra note 30, p. 166. See also Franck—Legitimacy in the International System, supra

note 127, pp. 712-714 for a further discussion on—and numerous examples illustrating —the importance of
clarity and transparency as key factors in the establishment of the legitimacy of a textual message.

136 See Setear, supra note 30, p. 166.




37

The second key component of legitimacy, Symbolic Validation, communicates a
rule's authority."” Gestures, like rituals or pedigree, act as symbolic cues. These cues—

varying between objects (i.e. emblems or flags'®

), songs (i.e. anthems), acts (i.e.
diplomatic relations)— are considered to validate the rule-making authority by authenticating
it symbolically.™ Ultimately, these symbolic cues evoke legitimacy by bestowing authority

thus compelling the rules' observance.'®

For instance, in the international legal system, a state's legitimacy is directly dependent
on it being recognized by the community of nations." In this respect, a state's recognition
commonly entails two acts which, among other functions, have symbolic significance. The
first cue is the exchange of diplomats with other states, and the second is the state's
admission into and representation in 1GOs.'* Both these cues symbolically validate a
state's sovereign authority and bestow legitimacy on the state's status in the world

community.'®

Interestingly, states have been known to use their armies also as symbols of their
sovereignty over their territory. For instance, during the July 1%, 1997 turnover of Hong
Kong from British sovereign rule to Chinese sovereign rule, the Chinese officials chose to
send in the Chinese Red Army across the border on the eve of the turnover. Reminiscent of
the 1989 crackdown on Pro-Democracy demonstrations in Beijing's Tiennamin Square, the
world community was quick to criticize this move by the Chinese government, contending
that it represented a negative signal to the world which had the Tiennamin Square
crackdown still fresh in its memories. However, Tung Chee-hwa, Hong Kong's Chief

137 See FRANCK— FAIRNESS, supra note 10, p. 34, Franck—Legitimacy in the International System,

supranote 127, p. 725.

138 See Abba Eban, The U.N. Idea Revisited, 74 FOR. AFF. 39, 54 (1995) declaring that "[n]othing does
more to excite the identity of new nations than the sight of their flags and names around U.N. tables."

139 See Setear, supra note 30, p. 168; FRANCK — POWER OF LEGITIMACY, supra note 123, p. 91.
140 See FRANCK — POWER OF LEGITIMACY, supra note 123, p. 92.
See Franck —Legitimacy in the International System, supra note 127, p. 754.

See FRANCK —POWER OF LEGITIMACY, supra note 123, p. 92; See also BROWNLIE— PRINCIPLES,
supra note 30, pp. 96-98 discussing collective recognition of states by membership to I10s. Cf. Eban, supra
note 138, p. 45. The author—who was the Israeli Ambassador to the UN from 1948 to 1959 and,
concurrently, to the US from 1950 to 1959—interestingly comments that "[n]o historian has ever suggested
a scenario in which Israel's sovereignty could have been recognized so quickly in a world that lacked an
international organization to fill the vacuum that the end of British power left in the region." (emphasis
added).

143

141

142

See FRANCK — POWER OF LEGITIMACY, supra note 123, p. 112.
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executive, appointed by China, justified the Red Army's entry into Hong Kong as merely a
"symbol" of China's sovereignty of the territory.'*

Coherence, the third component of Franck's Legitimacy-oriented theory, means that a
rule must be consistently applied in order to obtain or maintain legitimacy."* This signifies
that for a rule to be considered legitimate, its application must rest on rational principles and
be free of discretion, caprice and arbitrariness. However, there is an exception to this
coherence criterion. Franck explains that if there is no consistency to a rule's application it
will nonetheless be considered legitimate so long as there are satisfactory explanations

given as to the reasons behind the inconsistencies.'*

For instance, in the present study, establishing whether the decision-making structures
and processes of 1GOs are consistent with the international law principle of SE will
determine whether they satisfy the criterion of coherence for legitimacy.'*” If these
structures and processes are found to be consistent with the principle of SE it will be
indicative of legitimacy. However, if inconsistencies are found, their decision-making, as
well as the principle of SE, may still be considered legitimate provided that the
inconsistencies can be satisfactorily explained. Of course, since a good explanation for one
party may not necessarily suffice for another, there is evidently a discretionary element to

the coherence criterion which allows for flexibility in its application.'*

Adherence, the fourth and final component of Franck's Legitimacy theory, is the

connection criterion to a normative hierarchy in the international community. Contrary to

9

the absence of hierarchy in the formal sources of international law,'* international rules

enjoy a hierarchical classification.'®

" ABC News with Peter Jennings-Special coverage of the Hong Kong Turnover: Interview with Tung
Chee-hwa (ABC television broadcast, June 30, 1997).

145 See FRANCK — POWER OF LEGITIMACY, supra note 123, pp. 150-153.

See FRANCK — FAIRNESS, supra note 10, p. 41, FRANCK —POWER OF LEGITIMACY, supra note 123,
pp. 153, 163.

'47 This examination will be undertaken in the next three parts of this study.

But see Setear, supra note 30, p. 173 crilicizing Franck's Legitimacy-oriented theory because of the
subjective evaluation of the notion of coherence.

4% See QuoC DINH ET AL, supra note 2, pp. 113-115 for a discussion on the absence of hierarchy in
the formal sources of international law enumerated in art. 38 of the ICJ Statute. These prominent legal
scholars argue that in the international legal system IGO decisions have the same value as conventions, 1CJ
rulings or customary practice. Therefore, they reason that this differs from domestic law where hierarchy
exists between rules emanating from municipal, sub-national (state or provincial) and national
governments. But see SHAW, supra note 5, p. 98, contradicting Quoc Dinh et al.'s findings and arguing that
there are indeed some sources of international law which are subordinate to others. For example, in relation
to treaty law and customary law, court rulings and legal publicists' writings are of secondary significance.

Cf. Harold K. Jacobson, Introductory Remarks—Wrap-Up Panel: Are International Institutions Doing
their Job?, 90 PrROC. AM. Soc. INT'L L. 583, 584 (1996) claiming because of the ever increasing
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A two level rule classification was developed by H.L. Hart in 1961."*' He argued that a
légal system is composed of both primary and secondary rules. The first are substantive
rules which confer rights and duties while the latter are rules of process which create and
govern the first."* For example, in domestic law the requirement to have a driving license
in order to drive is provided in most Highway Traffic Acts (primary rules of substance)
which are mandated through the legislature or a similar rule-making institution (secondary
rules of process). Although Hart does not delve into a third tier of rules, he contends that
an even more significant order of rules are the "unifying rule[s] of recognition specifying
'sources' of law and providing general criteria for the identification of its rules."'® Franck
elaborates further by referring to this as the legal system's wltimate rules of recognition,
meaning that these secondary rules of process derive their authority from a supreme

source—e.g. a state's constitution.'**

While acknowledging that international law had numerous primary rules of obligation,
which were usually found in treaties and custom, Hart argued that they were not produced
by secondary rules of process. In other words, international law lacked the infrastructure
required in a legal system—i.e. "legislature, courts with compulsory jurisdiction and
centrally organized sanctions"'*® (secondary rules)—for the governance and validation of
its substantive rules of obligation—(primary rules)."*® As such, Hart contended that the

international legal system is unsophisticated and that international law is not really Taw'.”’

Using Hart's hierarchical rules, Franck challenges his concept of the international legal
system by showing that, although there is clearly no conventional legislative body or

multiplicity of both governmental and non-governmental institutions, and as a result to their non-
hierarchical status and their overlapping junsdictions, the international community of nations is
overburdened with coordination problems amongst the numerous organizations.

150 See infra Diagram 11 Hierarchy of Basic International Norms.
151 See H.L. HART, THE CONCEPT OF LAW 79-99 (2nd ed. 1994).
152 See id. at81, 94.

133 See Franck—Legitimacy in the International System, supra note 127, p. 751; HART, supra note 151,
p- 214

154 See Franck —Legitimacy in the International System, supra mote 127, pp. 751, 753. Franck

describes these so-called ultimate rules as "autochthonous [meaning the said rule ...] 'sprung from the earth
itself."" See also FRANCK—POWER OF LEGITIMACY, supra note 123, pp. 192-194 for a discussion on the
ultimate rule of recognition.

155 HarT, supra note 151, p. 214. Hart also states that "international law not only lacks the secondary
rules of change and adjudication which provide for legislature and courts, but also a unifying rule of
recognition specifying 'sources' of law and providing criteria for the identification of its rules."

156 See id. at 214, 233.

157 See id. at 227. For further discussion on Positivism's challenge of the status of international law as

"law' see infraPart 11.B.4.a.
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authority which can enact rights and duties, international law does indeed have multiple
secondary rules of process and ultimate rules of validation.'® According to Franck, these
secondary rules of recognition are the international legal system's procedural rules and
sources (i.e. IGOs, IGO's Charters, Conventions, Treaties, International Court of Justice
(ICJ) rulings, etc.) which are used to enact, interpret or apply substantive rules of rights
and duties (primary rules). Moreover, he argues that the vertical link between primary
substantive rules and secondary process rules validates the former." In addition, the
ultimate rules (at times also referred to as the ultimate secondary rules) validate either the
secondary or the primary rules.'®® Thus, when the primarily rules emanate from an
institutional framework (be it secondary or ultimate rules) as opposed to originating simply
from an ad hoc arrangement between the parties, there is deemed to be adherence, and thus

a high degree of legitimacy.'

For instance, VMs and VPs of 1GOs (primarily rules) must emanate from a normative
hierarchy and adhere to the principles—e.g. SE—of 1GOs' Charters, Convention, Treaties
or other such instruments (secondary or ultimate rules) in order to be considered to have a
high degree of legitimacy. Thus, if VMs and VPs of IGOs are deemed to be unconnected
(and therefore, do not adhere) to the international legal system's higher rule—be it the
organization's constituent act, ICJ rulings, customary law etc.—they will not have a high

pull towards compliance and, thus, will not benefit from a high degree of legitimacy.

158 See infra Diagram III Hierarchy of Basic International Norms.

159 See FRANCK—POWER OF LEGITIMACY, supra note 123, p. 184; Franck—Legitimacy in the
International System, supra note 127, p. 751.

160 6oe FRANCK—POWER OF LEGITIMACY, supra note 123, p. 184; Setear, supra note 30, p. 163;
Franck —Legitimacy in the International System, supra note 127, p. 751.

16! FRANCK—POWER OF LEGITIMACY, supra note 123, p. 184; Franck—Legitimacy in the International
System, supra note 127, p. 752. See also FRANCK—FAIRNESS, supra note 10, p. 41 indicating that "rules
are better able to pull towards compliance if they are demonstrably supported by the procedural and
institutional framework within which the community organizes itself, culminating in the community's
ultimate rule, or canon of rules, of recognition™.




B. LEGAL CONSTRUCTS OF LAwW: EQUALITY, SOVEREIGNTY AND

SOVEREIGN EQUALITY

Equality and Sovereignty and, their composite, Sovereign Equality (SE) are the legal
constructs profiled in the following three sections. At the outset, I lay out the groundwork
for a discussion of the principle of SE. Specifically, in Section 1, I ponder the concept of
equality from its meaning in antiquity to its contemporary significance in the legal sciences.
In Section 2, 1 focus my analysis on the principle of sovereignty by tracing its roots
(11.B.2.a) and examining its evolution (I1.B.2.b & c). In Section 3, I explore the genesis of
the principle of SE along with that of the modern law of nations (11.B.3.a). I then outline
SE's elusive existence and evolution in international law as well as its failed application in
international institutional law (I1.B.3.b & c). Finally, I ponder the role that SE plays in
voting within IGOs (11.B.3.d).

In the fourth section, I focus my analysis on the principle of SE vis-a-vis key
international norms. First, I examine the intricate relation that the principle of SE has with
the notion of voluntarism in international law (11.B.4.a). I then consider the status of SE as
jus cogens and ascertain why and how it can be abolished from international institutional
law (I1.B.4.b). Finally, I explore the principle of SE in relation to the age-old principle of
democracy (I1.B.4.c). Specifically, I examine the recent calls for democratization of IGOs
and, in light of SE's failed experience, argue that we must reject such non-functional

principles in the decision-making processes of our international institutions.
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1. THE LEGAL CONCEPT OF EQUALITY

"[I]t 1s thought that justice is equality: and so it is, but not for all
persons, only for those that are equal. Inequality also is thought to
be just; and so it is, but not for all, only for the unequal."

Aristotle'®?

Equality has been the subject of much discourse and reflection within all areas of
society.'®® Throughout history, jurists, politicians, state-persons and philosophers alike
have engaged in great debates over its definition.'** Aristotle and his disciples believed that
equality is synonymous with justice.'® They were the first to proclaim that equality meant
that 'likes should be treated alike'.'* In other words— because, in the real world people are
neither born nor exist on equal terms—they believed in equality for the equals and in
inequality for the unequals.' Since then, and by most accounts, equality has been

considered to be one of the central characteristics and ideals of justice.'®®

152 ARISTOTLE, THE POLITICS 195 (T.A. Sinclair trans. 1951, T.J. Saunders rev. & re-pres., Penguin,

1957) [hereinafter ' ARISTOTLE— POLITICS'].

163 §ee DOUGLAS RAE ET AL., EQUALITIES 210, 133 (1981). According to Rae there are at least 108
kinds of equality. JOHN RAWLS, A THEORY OF JUSTICE 538 (1971) [RAWLS—A THEORY OF JUSTICE']
Discussing the principles of justice, Rawls recognizes that "there are many forms of equality". WALKER,
supranote 3, p. 423. Walker differentiates between equality and equality of states, acknowledging that the
former has "many facets of application in legal contexts" while presuming [I contend erroneously] that the
latter is univocal under international law.

164 See generally ARISTOTLE, THE NICOMACHEAN ETHICS (D. Ross trans., J.L. Ackrill, J.O. Urmson
rev. 1980) [hereinafter 'ARISTOTLE—NICOMACHEAN']. According to Aristotle, humans are not simply
political animals. They are very much moral beings. Particular moralities (i.e. equality) and philosophies
underlie all social systems— whether legal, political, economic or cultural.

165 See ARISTOTLE — POLITICS, supra note 162, p. 207; Bleckmann, supra note 9, p. 88; Peter Westen,
The Empty Idea of Equality, 95 HARV. L.R. 537, 542 (1982). Cf. TUCKER, supra note 47, p. 67 holding
equality to be synonymous with independence.

166 See ARISTOTLE— POLITICS, supra note 162, p. 207, Westen, supra note 165, pp. 542-543.

Cf. RONALD DWORKIN, A MATTER OF PRINCIPLE 207 (1985) [hereinafter "'DWORKIN— PRINCIPLE']
discussing liberalism based equality, Dworkin admits the obvious by stating that "in the real world people
do not start their lives on equal terms; some begin with marked advantages of family wealth or of formal
and informal education.... people are not equal in raw skill or intelligence or other native capacities; on the
contrary they differ greatly...".

168 See WALKER, supranote 3, p. 423. See also RAWLS—A THEORY OF JUSTICE, supra note 163, p.
11. Rawls' principles of justice are whatever "free and rational persons concemed to further their own
interests would accept in an initial position of equality as defining the fundamental terms of their
association" (emphasis added). See generally HART, supra note 151, associating the concept of equality with
that of justice throughout his treatise.
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In contemporary society, equality is instinctively perceived as justice and, likewise,
inequality is thought of as injustice. For the most part, some form of the concept of equality
finds application in virtually every aspect of our daily existence. Moreover, it would seem
that equality is not a learned value but rather an innate part of human nature. Most people—
at some point during their existence, and quite often early on in life—exhibit an intuitive

sense of justice by demanding equal treatment.'®

Beyond its historic and intuitive value, the notion of equality continues to be one of the
underlying issues of judicial theory. In fact, for most states, equality is not merely a
concept but also a fundamental principle enshrined in nearly all of their basic legislative acts
and institutions."” This is what is commonly known as a liberal-based equality—i.e.
committed to an egalitarian morality and holding that governments must treat all people
equal.'” In Canada, the 1982 Canadian Charter of Rights and Freedoms enshrined the
principle of equality before the law, and equal protection and benefit of the law without
discrimination.'” Similarly, in the United States, the American Bill of Rights and the

Fourteenth Amendment assert rights and protection of equality to all Americans.'”

Yet the value of equality goes beyond the fundamental laws and institutions of a state.
Indeed, entire political and social movements were born, and continue to live, on the basis
of the value of equality. For instance, rhetoric on equality was and remains an integral part
of the Woman's movement in North America, in particular, and throughout the western
hemisphere, in general. Equality has also been the most significant value of the Civil Rights
movement in the United States. In fact, equality is the reason behind the affirmative action
and equal opportunity programs which were enacted in most American states attempting to

right all the unequal wrongs of the past."™

169 See also Sarah Salter, Inherent Bias in Liberal Thought, in EQUALITY AND JUDICIAL NEUTRALITY
50 (Sheilah L. Martin & Kathleen E. Mahoney eds, 1987) arguing "that an intuition of equality develops
from the experience of separation of self from other." (emphasis in original).

170 See WALKER, supra note 3, p. 423.
DWORKIN — PRINCIPLE, supra note 167, p. 205.

172 CAN. CONST. (Constitution Act, 1982) pt. I (Canadian Charter of Rights and Freedoms) [hereinafter
'Canadian Charter of Rights and Freedomsl § 15 (1), entitled "Equality Rights" states that "[e]very
individual is equal before and under the law and has the right to equal protection and equal benefit of the law
without discrimination and, in particular, without discrimination based on race, national or ethnic origin,
colour, religion, sex, age or mental or physical disability."

Prior to the 1982 Canadian Charter of Rights and Freedoms, Canada had the 1960 Canadian Bill of
Rights which also advocated equality but did not carry the same pull because, unlike the former which is a
constitutional document, the latter was but a statute which, due to the hierarchical normative order, lacked
the constitutional authority to make fundamental and institutional changes in Canadian society.

173 U.S. ConsT. amends. I-X (Bill of Rights) were enacted in 1791 and U.S. CONST. amend. XIV was
enacted in 1868.

174 See LLOYD L. WEINREB, NATURAL LAW AND JUSTICE 229 (1982). But see DWORKIN— PRINCIPLE,
supra note 167, p. 207 claiming that 'equality of opportunity” is a fraudulent concept "because in a market

17
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Although equality may be a simple notion in the abstract, its application and enforcement
in the world stage renders it highly complex and contentious.'” Moreover, because it is not
a one dimensional issue— transcending, amongst others, legal, political, philosophical and
sociological frontiers—equality has come to mean different things to different people. In
fact, the various disciplinary meanings of equality have led to confusion.'”® For instance,
legal equality signifies equality before the law which effectively means that the law will be
equally administered to those subject to it, irrespective of any differences.'” On the other
hand, political equality means that although there are important differences amongst
individuals, all share equally in their national political decision-making processes.'”
Therefore, today, a person's financial status, race, gender, etc. are irrelevant factors with

regard to the right to administer society.'”

Unlike rights which are characterized as diverse, complicated, individualistic and non-
comparative, equality is believed to be a singular, simple, uniform, social and, most often,
comparative notion.'®® As a comparative principle equality is rooted in the treatment of
others and, as such, some argue that it has no substance of its own but rather derives its
content exclusively from rights.'"®" In fact, some learned scholars contend that the concept

of equality is an empty idea which thrives at the expense of rights and vice-versa.'® Others

economy people do not have equal opportunity who are less able to produce what others want."
175 RAE ET AL., supra note 163, p. 3.
Westen, supra note 165, p. 537.

KLEIN, supra note 12, pp. 4, 7; SHAW, supra note 5, p. 148. See also DWORKIN — PRINCIPLE, supra
note 167, pp. 360-361 indicating that standard utilitarianism holds that "government treats people as equals,
or, ... respects the fundamental requirement that it must treat people as equals." See also RONALD
DWORKIN, LAwW's EMPIRE 297 (1986) [hereinafter "DWORKIN — EMPIRE'] discussing the libertarian notion of
equality that government treat its citizens equally.

176

177

But see KOOIIMANS, supra note 12, p. 2., arguing that "[t]he term 'legal equality' as such is—no less
than 'equality'—a meaningless notion, and the prefix 'legal’ only defines the field of study."

178 See KLEIN, supra note 12, pp. 4-5, stating that: "[t]he utilitarian formula: every man to count for

one, no man to count for more than one, has been transferred to the ballot box. Here the vote of each citizen
is entitled to the same weight and the principle of majority rule prevails." See SHAW, supra note 5, p. 148.
See also DWORKIN —PRINCIPLE, supra note 167, p. 273 indicating that "[t]he utilitarian account of equality
... holds that people are treated as equals when goods and opportunities are so distributed to maximize
average utility among them."

179 See KLEIN , supra note 12, pp. 4-5, stating that "an individual's economic power, race, sex, etc. are

no longer accepted criteria for deciding who has the right to sanction the political management of the
community."

180 Westen, supra note 165, p. 537.

8114, at 596. Ironically, while he provides some of the key characteristics of the concept of equality,
Westen postulates that equality is an empty concept because it lacks content.

'82 1d. But see DWORKIN— PRINCIPLE, supranote 167, p. 370 claiming that the "idea that government
must treat people as equals” may be an extremely abstract notion but it is far from an empty concept.
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still not only claim that equality is a hollow notion, devoid of any substantive meaning, but

that it can be interpreted to hold many divergent and personal views.'®

Coming to the defense of the general concept of equality, some scholars postulate that
the substance and meaning of this abstract notion is realized when it is brought to life in its
confrontation with the world.'® Indeed, Rae and al. (1981) argue that, the "success and
importance [of equality] lie not in its crystalline beauty among abstract conceptions, [nor] in
its wonderful symmetry, [nor] in its moral power, but in countless attempts to realize
equality in polity, economy and society".'® Still, others, while acknowledging that equality
is an imperfect myth, recognize that it is nonetheless an important democratic principle'®
which continues to appeal to the human mind and which has been championed along with
such fundamental concepts as freedom.'® Even the Critical Legal Studies movement'®—
which is highly critical of law for it considers it to be indeterminate'® — postulates support
for egalitarian and democratic values.'®® Indeed, it is believed that the myth of legal or
political equality, however imperfect it may be in its application, has enabled the vitality and

the advancement of democratic society.'’

183 KooLMaNs, supra, note 12, p. 1, indicating that "[e]quality is ... a notion devoid of sense, an empty

shell capable of holding all kinds of personal ideas." See Westen, supra note 165, p. 537, 596.

18 RAEET AL., supra note 163, pp. 4-5. According to Rae, the "fascination with equality lies not in
mere theory or established practice, but in the repeated moment of transition from theory into practice".

85 1d. at 1-3.
ey KLEIN, supra note 12,p. 5
KOOUMANS, supra note 12, p. 1. See KLEIN, supra note 12, pp. 198, 5.

'%8 The Critical Legal Studies (CLS) movement emerged in the 1970s as a movement radically
opposing liberal legalism. See David J. Bederman 33 VIRG. J.INT'LL. 239, 244 (1992) (reviewing OSCAR
SCHACTER, INTERNATIONAL LAW IN THEORY AND PRACTICE (1991)). Using a deconstructive process, the
Critical Legal Studies movement has provided a skeptical examination of the international legal system by
reducing it to 'international relations'. Critical Legal Scholars have argued that if international law deviates
from international relations it is rendered ideal and, therefore, irrelevant law; if it is pushed in the other
direction, it "will lose its normativity and become too apologetic."” See also generally Nigel Purvis, Critical
Legal Studies in Public International Law, 32 HARv. INT'L L.J. (1991) providing an excellent
historiography of recent international legal scholarship followed by a Critical Legal Studies analysis as well
as the New Stream CLS analysis of the international law, Purvis concludes on a negative note by indicating
that "[i]n the modern world ... public international law seems [in]capable of constructing an adequate vision
of international social life."

18 See Donna Greschner, Judicial Approaches to Equality and Critical Legal Studies, in EQUALITY AND
JUDICIAL NEUTRALITY 59 (Sheila L. Martin and Kathleen E. Mahoney eds, 1987).

190 See also id. discussing that the Critical Legal Scholars general support for egalitarian and democratic
values.

PLRLEN, supra note 12, pp. 4-5.

187
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2. SOVEREIGNTY THEN AND Now

"Of all the rights that can belong to a nation, sovereignty is
doubtless the most precious".

Emerich de Vattel'®

Sovereignty has been, and remains, a universal and variable concept which—Ilike the
concept of equality—has incited much discourse in the legal community and, particularly,
in the international arena. A panoply of literature exists on the subject, offering multifaceted
accounts of its origins, its current status and its future.' I address these issues in the
following subsections.

a) Origins and Meaning of Sovereignty

The concept of sovereignty emerged along with the nation-state in the sixteenth
century'® and was crystallized in the seventeenth century with the writings of Grotius and
the Treaties of Westphalia." It is said that sovereignty was what made a nation a state.'?®
Fowler and Bunck (1995) trace the roots of sovereignty and provide its original meaning to
be "the absolute supremacy of the ruling monarch".'” The wording 'absolute' is not used
haphazardly. Originally, sovereignty was not a relative concept but, rather, was deemed to

be indivisible and inalienable.® A nation-state was thus completely sovereign as it enjoyed

'°2 EMERICH DE VATTEL, THE LAW OF NATIONS 154 (Joseph Chitty ed., 1883).

See Selected Bibliography infra Part VII.
194 See Quoc DINH ET AL., supra note 2, pp. 48-49.
195 See supra note 5; QUOC DINH ET AL., supra note 2, pp. 53-55.

1% See CYNTHIA WEBER, SIMULATING SOVEREIGNTY: INTERVENTION, THE STATE AND SYMBOLIC
EXCHANGE xi (1995).

197 MicHAEL Ross FOWLER AND JULIE MARIE BUNCK, LAW, POWER AND THE SOVEREIGN STATE:
THE EVOLUTION AND APPLICATION OF THE CONCEPT OF SOVEREIGNTY 11 (1995) [hereinafter 'FOWLER &
BUNCK'] (emphasis added).

198 See QUOC DINH ET AL., supra note 2, p. 49 discussing Jean Bodin's (1530-1596) views on the birth
of sovereign states, the authors remark that Bodin postulated "Pas d'Etat sans souveraineté" and regarded the
principle of sovereignty indivisible, perpetual and supreme. A similar view was held two centuries later by
the Swiss born French philosopher Jean-Jacques Rousseau (1712-1778) who postulated that sovereignty is
inalienable and indivisible. JEAN JACQUES ROUSSEAU, THE SOCIAL CONTRACT 70 (Maurice Cranston
trans., 1984) (1762).

193
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full jurisdiction and wltimate authority over all its affairs, whether they were economic,

political or social. As such, the state was not subject to any higher power.'”

Through time, the concept of sovereignty expanded to include the term
'independence'*® A state's independence signaled not only freedom to master its own
affairs—which was the original concept—but also freedom from external interference into
the state's affairs.>® This newest expanded definition of sovereignty progressed into
internationally recognized principles and became what is now known as the of non-

202

intervention rule®® and the rule of inviolable territorial integrity —or uzi possidetis.*® These

have since been enshrined in multiple international law treaties, conventions, charters etc.

Although the quintessence of a sovereign state remains that it i1s not subject to a higher
authority, in contemporary society sovereignty has undergone significant changes. These
transformations are addressed in the following sub-section.

b) The Shrinking of Sovereignty in the Twentieth Century

"Unlimited sovereignty is no longer automatically accepted as the
most prized possession or even as a desirable attribute of states."

Philip C. Jessup**

199 See KLEIN, supra note 12, p. 36, stating that "[s]overeignty meant supreme power". See also

Franck—Legitimacy in the International System, suypra note 127, p. 755, stating that a true sovereign is
"unbindable" even vis-a-vis a treaty to which it is party because it has the freedom to withdraw at all times.

2% See FOWLER & BUNCK, supra note 197, p. 36; Mbaye, supra note 5, p. 87, Quoc DINH, supra note
2, pp. 409-410.

201 5ee FOWLER & BUNCK, supra note 197, p. 11, defining sovereignty as "the independence of states:

their supremacy at home and their freedom from interference in external affairs"; KLEIN, supra note 12, p.
36.

202 5ee generally WEBER, supra note 196, p. xi, arguing that "[t]he sovereignty / intervention boundary

is the very location of the state." Cf. FRANCK—FAIRNESS, supra note 10, p. 284. According to Franck,
belligerence has also long been considered an integral part of sovereignty.

203 See Johan D. Van Der Vyver, The Self-Determination of Minorities and Sphere Sovereignty, 90
Proc. AM. Soc. INT'L L. 211, 213 (1996). Cf. FRANCK—FAIRNESS, supra note 10, p. 147-149, noting
that the principle of territorial integrity emerged in the nineteenth century with the dissolution of the
Spanish empire in Latin America. During that time, new nation-states obtaining sovereign status were
obligated to accept the territory in existence at the time of Spanish rule. Franck further notes that in the
post WW.II era, the principles of self-determination and territorial integrity were reformulated and
"synthesized into the doctrine of decolonization”.

204 JESSUP—MODERN LAW OF NATIONS, supra note 51, p. 1.
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The concept of sovereignty continues to be a key component in all areas of international
law, albeit, the functional necessities of contemporary society have eroded its
inviolability.?®® Today, sovereignty is not only a divisible concept, it is also an alienable
one.”” As they recognize the increasingly larger role of the international community, states
accept and, indeed, participate in bringing about the decline of their sovereignty by
transferring their sovereign rights to international institutions.*”” In fact, in the current era
of globalization international rules constrain the liberty of sovereign states®®® to the point
where we can no longer talk about full and absolute economic and political sovereignty but
rather of partial and relative state sovereign powers.*

Modern technologies have spurned national frontiers. They have enabled the transfer of
information around the world with little regard for the sovereignty of states. As Mitrany
rightly asserts "with satellites and space travel we have in truth reached the 'no man's land
of sovereignty'."*'® Indeed, the fact that states choose to join 1GOs signifies voluntary
surrender, either expressly or implicitly, of their partial sovereign rights in specific
contexts. By agreeing to respect and adhere to the decisions taken by any given 1GO, they
de jure and/or de facto renounce their absolute right to be masters of their own affairs—
even if, for the most part, these are but partial transfers of specific state powers. Since this
represents neither the transfer of a state's complete nor full sovereign powers, states are
deemed to maintain residual sovereignty. This evolved meaning is phrased as the
"globalization of sovereignty" which means that states should address "issues from a global

perspective, and work at the international level to fulfill their domestic responsibilities".*"!

%95 See Thomas M. Franck, Clan and Superclan: Loyalty, Identity and Community in Law and Practice,

90 AM. J. INT'L L. 359, 368-369 (1996) [hereinafter 'Franck —Clan and Superclan']. Franck claims that
“[e]ven the best-established states can daily be observed yielding more and more of their sovereignty to
regional and global systems of governance. They do this not necessarily out of an evolving sense of human
kinship but in recognition of functional necessity" (emphasis added). See Stern, supra note 18, p. 592,
indicating that the trans-border communication of transfers of data "disregard state sovereignty". See also
Franck-Democratic Govemance, infra note 365, p. 78, reporting that "state sovereignty, by operation of
technological advances as much as of heightened humanistic sensitivity, is not what it used to be."

298 See JESSUP—MODERN LAW OF NATIONS, supranote 51, p. 41. See also pp. 12-13. Jessup disputes
the notion of "absolute state sovereignty" by arguing that this legal creation is a paradox, an impossibility
and an "archfiction of international law".

27 see Franck—Legitimacy in the International System, supra note 127, p. 754. See Janis, supra note

2, p. 369, discussing the new era being ushered in by "[tlhe decline of the sovereign state and its
replacement by a multitude of structures and institutions that share in political and legal authority".

%08 CoMMISSION ON GLOBAL GOVERNANCE, supra note 19, pp. 305-306.

2 See Franck —Legitimacy in the International System, supra note 127, p. 758. Franck argues that in
the contemporary interdependent community "statehood is incompatible with sovereignty". Of course, this
view is contrary to the original conception of state sovereignty which emerged in the sixteenth century. See
supra Part I1.B.2.a.

e Mitrany —Prospect of Integration, supra note 95, p. 70.
Arthur E. Appleton, Open Forum, The Globalization of Sovereignty: The Evolution of Sovereignty
Viewed from an Environmental Perspective, 88 AM. Soc. INT'L L. PROC. 389 (1994). See also

211
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For example, upon joining an IGO like the Global Environment Facility (GEF)
states consent to adhere to this organization's principles as set out in its constituent act and,
specifically, to place global environmental issues relating to climate change, biodiversity,
international waters and ozone layer depletion under its authority.'? Thus, with regard to
these four specific sectors, member states accept to exercise their sovereignty collectively.
In so doing, they recognize the GEF as a higher authority and, therefore de jure and de
Jacto, subordinate their own individual sovereign powers.

Moreover, the latter half of this century has witnessed even more significant changes in
the concept of sovereignty. The European Union (EU) is exemplary of this trend as its
member-states have transferred a broad range of their sovereign rights to the governing
bodies of this powerful regional 1GO.”” Indeed, the Organization has exclusive
jurisdiction—i.e. over and above member-states—in an extensive number of areas. The
scope of the EU's powers has become so wide ranging that the sovereignty of its member
states is regarded as an anachronism.*"* Yet some continue to insist on the inviolability of
sovereignty, arguing that the member-states of this Neo-Functional Organization have not
truly transferred their sovereign rights but rather that they chose to share them with the EU
governing bodies.

¢) The Counter Trend for the Future of Sovereignty

The profound transformations which the concept of sovereignty has undergone during
this last century has led some to conclude that the future of this notion is bleak. However,
writing sovereignty's obituary would be premature as the idea continues to remain
powerful in the minds of people. Although the twentieth century has indeed been witness to
events which indicate that the international community is increasingly moving in the
direction of limited sovereignty, the last few years have also bore witness to happenings
which indicate what can be characterized as a counter trend.*'

COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 67 referring to the countries' needs to adapt to
old norms by accepting "that in certain fields sovereigaty has to be exercised collectively."

212 INSTRUMENT FOR THE ESTABLISHMENT OF THE RESTRUCTURED GLOBAL ENVIRONMENT FACILITY,
(1994) art. 2, [hereinafter 'GEF INSTRUMENT'].

213 For a further discussion on the European Union see infra Part V.A.

1% See Heathcote, supra note 116, pp. 38-39 discussing Haas' stance on the erosion of sovereignty

within the context of Neo-Functional institutions like the EU.

28 Stern, supra note 18, p. 590.
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Despite the growth in the number of universal and regional 1GOs, and the devolution of
powers—in the form of partial, shared or full transfer from states to IGOs— which this has
entailed, the idea of sovereignty continues to be vigorously defended by states who possess
this status and sought by nations who wish to be recognized and respected as sovereign
states. The following three cases—representing the defense of, aspiration for, and the re-
appropriation of sovereignty—attest clearly to this smaller yet significant competing trend
regarding the future of this concept.

(i) Defending Sovereign Rights and the International Norm

of Non-Intervention

History abounds with examples of nation-states defending their sovereignty against
violations over their land, their airspace and/or their territorial waters. The most frequently
used venue for the defense of sovereign rights and the resolution of international disputes 1s
diplomacy, which is often accompanied with economic or other sanctions. If diplomacy
fails, states submit their dispute to international adjudication”’® In more extreme cases,
states engage in acts of unilateral aggression or even in concerted military action against the
violator.

Diplomacy—Encroachments of sovereign rights have often been vigorously contested
via diplomatic channels combined with sanctions. Exemplary is the 1996 Helms Burton Act
in the United States which enabled Americans to sue foreigners in the US who were doing
business in Cuba with property owned by Americans before Fidel Castro's communist
regime took power and expropriated all foreign owned property.?'” The Helms-Burton Act
was condemned by the international community as an extra-territorial law for it was deemed
to intervene in the affairs of a sovereign state, thus infringing upon its sovereign rights and

e Cf. Loch K. Johnson, On Drawing a Bright Line for Covert Operations, 86 AM. J. INT'L L. 284,
285-286, 305 (1992) [hereinafter ‘Johnson—Covert Operations']. Examining violations of sovereignty,
Johnson categorizes four levels of strategic intelligence options (extreme, high risk, modest and routine) for
such infringements and suggests a checklist of eleven guidelines for the decision-making process of covert
operations—the first of which is to attempt a diplomatic approach for dispute resolution prior to

considering covert action.

27 An American Senator of North Carolina, Republican Jesse Helms, and an American Representative

of Indiana, Republican Dan Burton, were the key instigators of the Cuban Liberty and Democratic
Solidarity (LIBERTAD) Act of 1996, Pub. L. NO. 104-114, § 110 Stat. 785 (1996) [commonly, and
hereinafter, referred to as the 'Helms-Burton Act'].
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violating international law.*'® In particular, Canadian and European governments— whose
nationals were doing business in Cuba and were, thus, directly and adversely affected by
this legislation—vigorously contested the legality of this extraterritorial law and protested
its application. As a result of these protests, the implementation of the contentious parts of
Helms-Burton Act were suspended by the Clinton administration on three occasions.?'® In
order to resolve this contentious issue, the EU initially filed a challenge against the Helms-
Burton Act before the World Trade Organization (WTO). This challenge was subsequently
suspended as EU and Canadian governments entered negotiations with US officials.”*® An
amicable settlement was eventually reached between EU and US officials with potentially

favourable repercussions for Canada.?”’

International Adjudication—Some of these disputes have led to challenges before
international fora such as the ICJ, the WTO, the European Court of Justice (ECJ), etc. For
example, in the late 1980s, a dispute between Canada and France emerged with regard to
their sovereign jurisdictional rights over fishery zones off the Canadian coast and the two
small French islands, St-Pierre and Miquelon. This dispute was peacefully settled by the

Court of Arbitration which, in 1992, awarded France a narrow corridor for fishing.?*

Unilateral Acts of Aggression—Others acts in defense of a state's sovereign rights
have not bore such pacific results but have resulted in tragic international incidents with
loss of life. Some well-known cases involve the shooting down of airplanes reported to

118 Cf. BROWNLIE—PRINCIPLES, supra note 30, p. 307, discussing the international law principle

regarding the prohibition of extra-territorial enforcement of a state's national laws on the territory of another
sovereign state. Cf. also SHAW, supra note 5, p. 423. Professor Shaw articulates a controversial American
exception to extra-territorial jurisdiction. This so-called American effects doctrine allows US Courts to
assume "jurisdiction on the grounds that the behaviour of a party is producing 'effects' within its territory."

219 | aura Eggertson, U.S., Europe far apart in talks on Helms-Burton Law: Canadian companies could
benefit from accord on Cuba sanctions, THE GLOBE ANDMAIL, July 17, 1997, at B11.

220 14, In April 1997, the European Union agreed to suspend its challenge of the Helms-Burton Act
before the World Trade Organization and entered into negotiations with the US government for an amicable
settlement of this issue.

221 See David White, Robert Graham and Stefan Wagstyl, Companies welcome deal on US sanctions,
FINANCIAL TIMES, May 19, 1998, at. 11; Heather Scoffield and Paul Koring, U.S. bends on Helms-Burion,
Europe cuts a deal Canada could join: Firms that deal with Cuba can't get government aid, THE GLOBE AND
MAIL, May 19, 1998, at Al; Peter Morton, Canada hopes to be part of U.S.-EU deal, THE FINANCIAL
PosT, May 19, 1998 at 1; Helen Cooper, Steve Liesman and John Harwood, U.S. Ends Penalties Against
Cuba Trade: Pact With EU Includes Iran And Libya, but Congress is Likely to Fight Move, THE WALL
STREET JOURNAL, May 19, 1998 at A2; Guy De Jonquieres and Gerard Baker, US and Brussels end Iran
sanctions dispute, FINANCIAL TIMES, May 19, 1998, at 1, Transatlantic Relations, FINANCIAL TIMES,
(Comment & Analysis) May 19, 1998 at 17.

222 See generally Keith Highet, Case Note, Delimitation of the Maritime Areas Between Canada ad
France, 31 ILM 1145 (1992) Court of Arbitration, June 10, 1992, 87 AM. J. INT'L L. 452; Jonathan
Charney, Progress in International Maritime Boundary Delimitation Law, 88 AM. J. INT'L L. 227 (19%4)
[hereinaf'ter 'Chamey —Maritime Delimitation Law']. With regard to problems relating to the enforcement of
fisheries jurisdiction off coastal states and other claims of maritime sovereign rights cf. also generally
Donald M. McRae, State Practice in Relation to Fisheries, 8 AM. Soc. INTL L. ProC. 283 (1990); J.
Ashley Roach, Excessive Maritime Claims, 84 AM. Soc. INT'L L. PRoOC. 288 (1990).
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have been violating a state's sovereignty via its territorial airspace or waters. In the 1980s,
during the Cold War period, Korean commercial airliner flight 007 was shot down while
flying over the former Soviet Union's for allegedly conducting intelligence surveillance.
More recently, in the late 1990s, a single engine American private plane flying over Cuban

waters had a similar fate.

Concerted Military Action—In more extreme circumstances the defense of a state's
sovereignty has led to war. For example, the Iraqi invasion of Kuwait in 1990 and its
subsequent annexation resulted in the 1991 international military response.*” Leaving aside
political and economic dimensions, from a legal perspective the Gulf War was waged in
defense of Kuwait's sovereign rights which, under international law, entitled it to its

territorial integrity and inviolability.”*

(ii) Aspiring and Acquiring Sovereignty

The aspiration for sovereignty by various peoples and regions®**—e.g. the province of
Québec in Canada,* the Basque region of Spain, the Punjab province of India, the Biafra
area in Nigeria, Tibet in China, Kurdistan in Turkey and Iraq, Palestine in the Middle East,
etc. —exemplify the continuing importance and popularity of the concept of sovereignty.?*’
In these contexts, sovereignty is not simply legal jargon. It represents the aspirations of
peoples seeking to become a sovereign nation-state and attain all the corollary rights by

obtaining autonomy over a defined territory.*?

23 See generally Henry J. Richardson I, The Gulf Crisis and African-American Inlerests Under
International Law, 87 AM. J. INT'L L. 42 (1993) [hereinafter 'Richardson—Gulf Crisis']; Ruth Gordon,
United Nations Intervention in Imernal Conflicts: Iraq, Somalia, and Beyond, 15 MicH. J. INTL L. 519
(1994); Oscar Schacter, United Nations Law in the Gulf Conflict, 85 AM. J.INT'LL. 452 (1991) discussing
the collective security action taken, under the aegis of the UN, to combat blatant aggression by Iraq.

224 gee Johnson— Covert Operations, supra note 216, p. 294.

See generally Theme Fanel 11: The rise of Nationalism and the Breakup of States 88 PROC. AM. SocC.
INT'L L. 33 (1994); GASTON ADAM, MICHELLE GERIN-LAJOIE AND CAROLINE GUIMOND, INTRODUCTION:
RELATIONS INTERNATIONALES 221-226 (1992) [hereinafter 'ADAM ET AL.'].

226 Since 1980, two direct referendums secking 'sovereignty' for the Canadian province of Québec were
held and defeated, the second narrowly, on the province's secession from the rest of the country.

27 FowLER & BUNCK, supra note 197, p. 17. See ADAM ET AL., supra note 225, p. 225.

Cf. FRANCK—FAIRNESS, supra note 10, p. 144. Franck names the secessionist movements within
Canada, Czechoslovakia and Yugoslavia as 'Postmodern tribalism' which he defines as "politically assertive
clans, 'nations', denominations, and ethnic groups, [...seeking] to promote both a political and a legal
environment conducive to the breakup of existing sovereign states."

%28 See Edward Shils, Nation, Nationality, Nationalism and Civil Society, 1 NATIONS & NATIONALISM
93, 108 (1995).
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The irony is that the contemporary concept of sovereignty no longer holds the values of
absolute authority and inalienable rights originally associated with an autonomous nation-
state.”” In today's interdependent world it is inconceivable for a sovereign state to exist in
isolation from the structure of the world community.”® It is unlikely that these regions,
aspiring to become sovereign states, are oblivious to the new era of globalization and the
new world order of global governance. It is implausible that they are unaware that an ever-
growing number of decisions are made outside the national legislative processes of states
and within the decision-making processes of 1GOs. Nonetheless, the paradoxical reality is
that sovereignty remains an alluring concept as sovereignty movements persist.
Presumably, therefore, they aspire not to acquire absolute sovereignty but rather to accede
to whatever residual sovereign powers a state holds in the contemporary international

community.

In the 1990s several regions opted for and attained sovereign status and membership in
the community of nation-states. In 1993, following an overwhelming vote for
independence from Ethiopia, Eritrea became a sovereign state.”' In the same year, a
"velvet divorce" in the former Czechoslovakia resulted in the creation of two sovereign
states, Slovakia and the Czech republic.”® The dissolution of the former Soviet Union
resulted in the creation of a plethora of sovereign states (e.g. Armenia, Azerbaijan, Belarus,
Estonia, Georgia, Kazakhstan, Kyrgyzstan, Latvia, Lithuania, Moldova, Tajikistan,
Turkmenistan, Ukraine, Uzbekistan). The violent break-up of the former Yugoslavia led to
the establishment of yet more states (e.g. Bosnia, Croatia, the Former Yugoslav Republic
of Macedonia and Slovenia).”™ These newly created states opted for and obtained
sovereignty despite the fact that the concept now holds limited rights. Furthermore, they
opted for sovereignty in knowledge of the uncertainties and sacrifices which would ensue.
Indeed, most paid a high price for the status of sovereignty for, besides the harsh economic
sacrifices which "independence" forced upon their peoples, secession for many took place
in the midst of violence, as once peaceful neighbours waged war on another.

229 See generally Theme Panel llI: Multiple Tiers of Sovereignty: The Future of International
Governance, 88 PROC. AM. SOC. INT'LL. 51 (1994).

230 See Edward L. Morse, Transnational Economic Processes, in TRANSNATIONAL RELATIONS IN
WORLD PoLITiCS 23, 43 (Robert O. Keohane & Joseph S. Nye Jr. eds, 1971) who rightly notes that "no
society, however economically advanced, can achieve the entire spectrum of its goals in isolation."

B! Marian Nash Leich, Contemporary Practice of the United States Relating to International Law, 87
AM. J.INT’L L. 595, 597 (1993).

32 See Fric Stein, Discussion, Theme Panel II: The Rise of Nationalism and the Breakup of States, 88
AM. Soc. INT'L L. PROC. 46 (1994).

233 See generally Paul C. Szasz, The Fragmentation of Yugoslavia, 88 AM. Soc. INT'L L. Proc. 33
(1994); Steven R. Ratner, Controlling the Breakup of States: Toward a United Nations Role, 88 AM. SOC.
INT'LL. PROC. 42 (1994).




(iii) Re-appropriating Sovereign Rights

In the latter part of this century we have seen signs of states re-appropriating sovereign
rights which they had earlier transferred to IGOs, and some have speculated that this trend
will continue.® One of the reasons for states withdrawing their membership from certain
IGOs is that the given organization has been judged incapable or unable or even unwilling
to act in a given situation. States have, accordingly, taken matters into their own hands and

pursued unilateral, bilateral or multilateral action.’

The first and blatant sign in this direction occurred in 1975 when the US, charging the
International Labour Organization (ILO) with excessive politicization, gave notice of
its intent to withdrew from this IGO.**® The American departure signaled the re-
appropriation of its sovereign rights relating to labour issues which it had transferred to the
ILO upon its accession.

In the 1990s, certain states— notably the US and France, which are members of the UN
and, as such, have theoretically entrusted international peace and security issues to this
IGO—undertook military operations separate from, although concurrent with or preceding,
other UN missions. For example, a US led coalition intervened in the war-torn country of
Somalia and was concurrently assisted by UN forces (American Operation Restore Hope
along with United Nations Operation in Somalia (UNOSOM 1)). A similar mission took
place by the French-led coalition to Rwanda and was subsequently assisted by UN forces
(France's Opération Turquoise and United Nations Assistance Mission for Rwanda
(UNAMIR)). Another mission headed by the US took place in Haiti and was subsequently
followed by UN troops (American Operation Sustain Democracy and United Nations
Mission in Haiti (UNMIH)). More recently, a US military intervention in Iraq was
narrowly averted when the UN Secretary-General, Kofi Annan, reached agreement with
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Saddam Hussein.*’ All of these operations could have been handled exclusively by the

B4 Stern, supra note 18, pp. 590-591.
235
1d.
29 See KIRGIS— INTERNATIONAL ORGANIZATIONS, supra note 16, p. 260.

B7 The US military operation was meant in response to Saddam Hussein's refusal to provide unfettered
and unconditional access to United Nations Special Commission Observer Mission (UNSCOM) inspectors
looking for weapons of mass destruction in Iraq. See Craig Turner, Baghdad's 'bunny huggers': UN office
divided into two worlds, THE GAZETTE, March 1, 1998, at A7; Claude Lafleur, Les nouvelles armes de In
Iéléguerre, LA PRESSE, March 1, 1998 at B12; Jocelyn Coulon, Que faire de Saddam Hussein?, LE DEVOIR,
Feb. 28, 1998, at A7, Associated Press, UN members work to block military action against Iraq, THE
GAZETTE, Feb. 28, 1998, at A19; Hugo Gurdon and Tim Butcher, Britain, U.S. Keep attack card, THE
GAZETTE, Feb. 27, 1998, at B1.
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UN, which has the mandate to secure world peace and security. However, the fact that
states continue to undertake these national operations demonstrates their adherence to, and
will to re-appropriate, their sovereign rights—rights which they had previously transferred

or shared with 1GQs.>®

58 Stern, supra note 18, pp. 590-591.
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3. THE BIRTH, LIFE AND FUTURE OF SOVEREIGN EQUALITY

"The equality of states as affected by common usage is really their
inequality or status". :

Edwin DeWitt Dickinson™*®

Despite the fact that it is widely acknowledged that the principle of SE is one of the most
important tenets of the international community*” and that the very foundation of this
community rests on this principle,* SE has not incited great reflection by legal scholars

and practitioners.

Remarkably, most international jurists casually report on SE as if it was a twentieth
century phenomenon, without examining its roots nor questioning its raison d'étre in the
reality of today's international society. In fact, most publicists afford but a few lines or,
at best, a few paragraphs on the issue, offering little, if any, analysis of this doctrine. This
apparent lack of interest for such a pivotal principle of international law has indeed been
surprising. Particularly troubling also is the seemingly blind acceptance’® and often
thoughtless promotion of this principle, particularly in the new world order which is

characterized by an ever increasing number of 1GOs.

#** EDWIN DEW ITT DICKINSON, THE EQUALITY OF STATES IN INTERNATIONAL LAW, 424, vii (1920).

See also The Antelope, 23 US (10 Wheat.) 66, 122 (1825) cited in FRANCK—FAIRNESS, supra note 10, p.
45, quoting a nineteenth century judicial decision rendered by the American Chief Justice of the time— John
Marshall — who stated that "[n]o principle of general law is more universally acknowledged than the perfect
equality of nations."

249 See Quoc DINH ET AL., supra note 2, p. 50 Louis J. Halle, Forward, in ROBERT A. KLEIN,
SOVEREIGN EQUALITY AMONG STATES: THE HISTORY OF AN IDEA, Xii (1974) proclaiming that SE is the
“most important development of modem times."; See also generally KLEIN, supra note 12, echoing the
significance of the principle of SE in modern society.

1 5ee BROWNLIE—PRINCIPLES, supra note 30, p. 19; Quoc DINH ET AL., supra note 2, p 50; Weil,
supra note 8, p. 419. See also Loni Fisler Damrosch, Politics Across Borders: Nonlntervention and
Nonforcible Influence over Domestic Affairs, 83 AM. J. INT'LL. 34 (1989). Damrosch qualifies SE as one
of the fundamental principles of the 'state system values' along with such other fundamental principles as
the non-use of force and the political independence of states.

2 See BROWNLIE— PRINCIPLES, supra note 30, p. 19;

8 See Halle, supra note 240, p. xii, claiming that SE, the "single most important development in the

evolution of international relations has remained unexamined — presumably because the concept of sovereign
equality has been [...] accepted without question [as much by the] academic communit[y] as by everyone
else.” In fact, Halle suggests that the doctrine of SE is so well entrenched in the world community that
examining it "critically would seem to almost all of us as dangerous as the first critical examination of the
Holy Scripture by the historians of the nineteenth century seemed to their orthodox contemporaries."
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In the following subsections, I address the origins and initial meaning of the principle of
SE in the law of nations, as well as its evolution into its current status in contemporary

international law and, more specifically, in IGOs.

a) The Genesis and Meaning of the Principle of Sovereign
Equality

By most accounts, the principle of SE has been cultivated for many centuries in the law
of nations,* although the origins themselves are disputed, as it is unclear which of the
early writers of modern international law was the first to introduce it. Depending on whose
writings one consults, SE is said to have originated somewhere between the fifteenth and
the eighteenth century.

(i) Hugo Grotius as Founder of Sovereign Equality

Most international law publicists' claim that SE was developed in the seventeenth century
by the father of international law, Hugo Grotius,?** who— through his treatise on the Law
of War and Peace (1625)—elaborated many of the rules of the modern law of nations.
Believed to have provided the most refined account of the principle of the equality of states
of that period, Grotius postulated a correlation between the notions of sovereignty and
equality. He argued that because states are sovereign—and therefore, not subject to any
other authority nor accountable for the observance of rules made by others—they co-exist
on a level plane field, limited only by law.** More precisely, Grotius held that the
sovereign state is subordinated only to the superior principles of natural law.2"

However, in the wake of the then current dominant theory of jus nawrale, Grotius'
naturalism differed significantly from that of his predecessors, as well as that of many of

his contemporaries who rooted natural law in the divine.*® While he proclaimed his fidelity

2 See FRANCK —FAIRNESS, supra note 10, p. 122; Franck—Democratic Governance, infra note 365,
p- 78.

i Quoc DINH ET AL., supra note 2, pp. 53-55; FRANCK — POWER OF LEGITIMACY, supra note 123, p.
113.

246 See Quoc DINH ET AL., supra note 2, pp. 50, 54.
714, at 55.

8 See DICKINSON, supra note 239, p. 31, discussing how "[t]he law of nature was regarded as a body
of ideal principles grounded in the being of God...".
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to Christianity, for him natural law was rooted in reason. In other words, he postulated that
natural law was a compilation of principles which allowed one to determine if a given
action 1s honest or dishonest according to its connection with reasonable or sociable
nature.”” As a result, Grotius was the first to base the principle of SE on rational natural

law principles.

Drawing an analogy between natural persons and states, Grotius deduced that since all
men are equal under domestic law, all states are also equal under international law.>*® Of
course, legal equality of states, as with legal equality of persons, entails perfect equality
before the law and no exceptions should be made other than those foreseen in the law—i.e.
the legal principle of justified discrimination.”” In practical terms, this means that under
international law?* sovereign states recognize and accept that the law applies equally to and
amongst all, irrespective of real differences in power, size, economic or political strength
etc.?®

Because the concept of equality is an inherent and instinctive human belief in natural
Justice, Grotius' rational naturalist argument allows it to be propounded three centuries
later. As will be evidenced through the examination of voting in political and financial IGOs
(Parts I1I-V), many continue to parallel an individual's legal equality with a state's legal
equality. Clearly, these irresistible analogies— between individuals (who are real) and states
(which are artificial creations)—continue to exist because of their simplistic connotations.
However, although such analogies may have been appropriate in the eighteenth and
nineteenth centuries, when international law revolved mainly around the unraveling and
building of political interests in diplomatic conferences, they are not applicable in the sphere
of contemporary international law. Indeed, in the twentieth century's society of global
governance, organized in a sophisticated international legal system where IGOs

increasingly regulate and govern conduct and mechanisms world-wide, the equality of

% Quoc DINH ET AL., supra note 2, p. 54,

2% But see generally ARISTOTLE—POLITICS, supra note 162, discussing his philosophy of the
inequality of human nature. Of course, Aristotle had not really been interested in the concept of the state of
nature—as other philosophers who had been translating the idea of natural equality into the law of
nations—because he believed that, by nature, man adapted to political society.

251 Justified discrimination implies that an inequality based on a good or just reason is lawful.

Conversely, unjustified discrimination implies that a particular inequality is not well founded or just and is
therefore considered unlawful. For instance, a rule that prohibits women from obtaining equal salary with
men for equivalent work would be unjustified and, therefore, unlawful, but a rule which prohibits women
from obtaining equal salary with men who have more experience, more seniority, etc. would be justified and
would, therefore, be considered lawful. See e.g. QUEBEC CHARTER OF HUMAN RIGHTS AND FREEDOMS,
RS.Q,c C-12 § 19.

252 See SHAW, supra note 5, pp. 148-149; BENNETT, supra note 41, p. 82, IGNAZ SEIDL-
HOHENVELDERN, INTERNATIONAL ECONOMIC LAW 22 (1992).

=4 KLEIN, supra note 12, p. 7.




states is a non-functional ideal.”** Moreover, and as noted earlier, the notion of equality has
uniformity as one of its core characteristics.?* As such, one would logically assume that
the equality of states should be recognized as governing the legal personality of the
community of nations by granting uniform rights** Remarkably, however, Grotius
distinguished between states' right 1o equal status versus states' equal rights in the law of
nations.*”” While he recognized sovereign states standing of being equal in principle, he did
not consider legal equality to mean that every state would have uniform rights and duties.*®
In other words, Grotius' system considered the principle of SE to be fundamental to the
law of nations because it signaled states' equal protection by the law but it did not espouse

for states' equal capacity for rights.?

(ii) Challenging Grotius as the Founder of Sovereign
Equality

Most international law publicists hold that Grotius was indeed the person who laid down
many of the rules for the modern system of international society. Some international
scholars, however, have disputed Grotius' credentials with regard to the elaboration of the
principle of SE, cautioning against the tendency to attribute to Grotius everything related to
the modern law of nations.?®

Dickinson, (1920) who gave us one of the first classic treatises of the twentieth century
on the equality of states in international law, disputed Grotius' credentials with regard to
the principle of SE.* Furthermore, he maintained that the principle of SE did not originate
from the concept of sovereignty.” Arguing that Grotius' definition of sovereignty
"provided neither an adequate premise for the conclusion of state equality, nor a
satisfactory explanation for such a principle", Dickinson held that "[tlhe doctrine of

2% See Boutros Boutros-Ghali, Le Principe d'égalité des Etats et les organisations internationales, 100
R.CADLI 1, 14 (1960).

255 Westen, supra note 165, p. 537. Westen introduces the concept of equality as a singular, simple,

social, comparative notion, concerned with relative deprivation and meaning uniformity.
256 See BROWNLIE— PRINCIPLES, supra note 30, p. 287.

DICKINSON, supra note 239, p. 35.

2B KLEIN, supra note 12, p. 7.

2% DICKINSON, supra note 239, p. 35.

260 14. at 34-36; KOOIIMANS, supra note 12, p. 62.

See DICKINSON, supra note 239 pp. 34, 61-62.

2 14. at 56.

257

261
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sovereignty was offered later as an analytical explanation and justification; it was never an

historical reason for the origin or the principle."®

Dickinson established the four sources of the principle of SE to be "(a) the law of nature,
(b) the idea of natural equality, (c) the conception of the state of nature, and (d) the analogy
between natural persons and separate states in the international society".** From these he
traced the first three sources to the publicists of antiquity and the last one to the writings of
modern international law publicists.

Examining the writings of early publicists of international law—e.g. Francisco Vitoria,
Alberico Gentili, Gabriel Vasquez, Balthazar Ayala, Fransisco Sudrez, Hugo Grotius
etc.—he found that all of them contributed to the discourse and understanding of the
principle of SE but none, not even Grotius, could be credited with its creation.?® He
concluded that the principle of SE was developed by a series of post Grotian publicists like
Pufendorf, Thomas Hobbes, Emerich de Vattel, etc.?* In fact, in his in-depth analysis of
the Grotian system, Dickinson argued that although Grotius was inspired by many of his
predecessors' ideas regarding the law of nature and the concept of natural equality, he
neither developed nor applied (save for some limited exceptions) the theory of natural
equality to the society of sovereign states.’® Indeed he found that Grotius' notion of
sovereignty was altogether too imprecise to give rise to, or support for, the principle of SE.
Moreover, while drawing a distinction between states' rights to "equal protection of the
law" and states' "equal capacity for rights", **® Dickinson held that both are an integral part
of the principle of SE. However, he argued that, because the Grotian system may have
espoused the former without ever entertaining the latter,” it was erroneous to attribute the

genesis of the principle of SE to Grotius.

Kooijmans (1964), one of the few publicists to conduct an in-depth study on the
meaning of the doctrine of SE, also argued that, contrary to popular belief, Grotius was not
the first to develop the principle of SE in the law of nations.””® However, Kooijmans also

disputed Dickinson's findings regarding the contribution of Grotius' predecessors to the

28 4.

24 1d. at 6. See also p. 56.
2514, at 34-35.

2% See id. at 68-99.

27 1d. at 34-35, 40.

268 14. at 34-35.

%69 1d. Indeed, Dickinson argues that not only was "equal capacity for rights" not an essential element in

the Grotian system but that it was also likely that Grotius would have repudiated this definition of SE.
70 K oolIMANS, supra note 12, p. 62.
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principle of SE. Conducting his own analysis of the fifteenth and sixteenth centuries
publicists he concluded that they were indeed influential in bringing about the genesis of the
principle of SE. In particular, he argued that the origins of SE were most evident in the
writings of Spanish Dominican theologian Francisco de Vitoria (1480-1546).7"" Indeed,
according to Kooijmans SE was an integral part in all of Vitoria's writings, and constituted
the essence of his doctrine. Kooijmans, therefore, concluded that the idea of the legal
capacity of states emerged in the fifteenth century and that SE was subsequently developed
as a coherent theory by the jus naturale theoreticians of the sixteenth, seventeenth and
eighteenth centuries (including Hugo Grotius).*™

Finally, Klein (1974) who studied the history of SE, also disputes Grotius' credential
with regard to the origins of the principle of SE. Klein credits Emerich de Vattel (1714-67),
the eighteenth century Swiss lawyer, for introducing the principle of SE in international
law.>” An exponent of Naturalism, and a precursor of Positivism, Vattel published Le
Droit des gens ou principes de la loi naturella appliquée & la conduite et aux affaires des
nations et des souverains (1758).” In this treatise Vattel postulated that nations, like men,
are equal by nature and, therefore, they all enjoyed the same rights and duties, otherwise
qualified as "perfect equality".””> According to Vattel, "[pJower or weakness does not ...
produce any difference. A dwarf is as much a man as a giant; a small republic is no less a
sovereign state than the most powerful kingdom."*®

Vattel's eighteenth century version of SE was a notable deviation from Grotius' stance.
While Grotius' excluded equality of rights and duties from discourse on the principle of
SE, Vattel held that rights were an integral part of this principle. Vattel's treatise is said to
have advanced significantly natural law and practical principles of international law*”’ by

creating a de facto guide for diplomatic rights, which were adhered to until the nineteenth

! Jd.; WALKER, supra note 3, pp. 1279-1280.

KOOIMANS, supra note 12, p. 62; DICKINSON, supra note 239, p. 334; Robert Feenstra, 86 AM. J.
INT'LL. 181, 182 (reviewing ANTONIO TRUYOL Y SERRA, HENRY MECHOULAN, PETER HAGGENMACHER,
ANTONIO ORTIZ-ARCE, PRIMITIVO MARINO AND JOE VERHOEVEN, ACTUALITE DE LA PENSEE JURIDIQUE
DE FRANCISCO DE VITORIA, (1988)).

7 See SHAW, supra note 5, p. 25; James Crawford, Islands as Sovereign Nations, 38 INT'L & COMP.
L. Q. 277, 284 (1989) [hereinafter 'Crawford —Islands as Sovereign Nations').

2™ Quoc DINH ET AL., supra note 2, p. 56.

KLEIN, supra note 12, p. 6; VATTEL, supra note 192, p. Ixii. Discussing the equality of nations
Vattel states: "Since men are naturally equal, and a perfect equality prevails in their ri ghts and obligations,
as equally proceeding from nature—Nations composed of men, and considered as so many free persons
living together in a state of nature, are naturally equal, and inherit from nature the same obligations and
rights." (emphasis added).

276 VATTEL, supra note 192, p. Ixii.
SHAW, supra note 5, p. 25.

272
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century.”® In fact, it is thought that one of the ways Vattel's version of the principle of SE
continues to manifest itself in international life in the twentieth century is through the
benefit of various rights—i.e. privileges and immunities— which are bestowed upon Heads

of State, ambassadors, and other diplomats.*”

b) The Evolutive Role of the Principle of Sovereign Equality in
the Twentieth Century

Since SE is a centuries-old principle, one would think that it would be an unambiguous
and clearly understood concept by now. However, from the outset this composite term has
conjured considerable confusion®’ as it has been vested with a wide range and often
incompatible meanings. This elusiveness of meaning— which is undoubtedly related to, if
not a result of, inadequate reflection®®' —has resulted in a de Jacto endorsement of all
informal definitions of it.®® Remarkably, despite—or perhaps because of—its
indeterminate meaning, the principle of SE has, from its inception to this day, enjoyed a
pre-eminent role in international law and, for the most part, the international community has
paid, and continues to pay, homage to this ideal.

Perhaps paradoxically, the principle of SE was important even in Germany in the post
World War | era and in the early Nazi years. In the aftermath of W.W.I, Germany was not
only excluded from membership to the newly created League of Nations,*®® but was
also subjected to the Versailles Treaty which the defeated Germans considered to constitute

*7® BUERGENTHAL & MAIER, supra note 5, p. 15.
GILSON, supra note 12, p. 60. See also SHAW, supra note 5, pp. 450-480 for a discussion on a wide
range of immunities from jurisdiction resulting from the principle of sovereignty.

2% DickINsON, supra note 239, p. 336.

See KOOIIMANS, supra note 12, p. 3, claiming that the confusing meaning of SE is "due [...] in no
small measure to an insufficient reflection on the juridical meaning". See also KLEIN, supra note 12, p. 7
attributing the confusion surrounding the meaning of SE to "muddled thinking over the rights which a state
may assert in law and the degree of political influence it possesses." See also TUCKER, supra note 47, p. ix
maintaining that the intellectual confusion that has plagued the principle of SE is related to the "extension
of the confusion that continues to attend discussions of equality in relation to domestic society” as well as
"to the failure to distinguish properly between domestic society and the greater society beyond."

%82 See Thomas K. Plofchan, Jr., A Concept of International Law: Protecting Systemic Values, 33 VA.
J.INT'LL. 206 (1992).

Of course, in the legal sciences jurists often do not explicitly define a rule so as to avoid restricting its
application. In domestic law this practice gives the courts the ultimate task of applying and—either
implicitly or explicitly —defining a given rule. However, in the international field court rulings are not as
frequent and in the particular case of SE there has not been a single ruling by the ICJ. Thus, until the
United Nations passed a resolution in 1970—see infra note 290—the meaning of SE had been left to the
writings of international law publicists, of which only a handful had traced the origins of the concept of SE
to its roots.

28 See infra Part 11.B.3.c(i) for a discussion on the League of Nations.
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harsh punishment.”® Because Germany was not conferred a "place of equality among the
peoples of the world", in 1919 the Germans appealed for respect of the principle of equality
of states.”® Their calls were, however, in vain for it was inconceivable for the victors to
forgive Germany in the immediate aftermath of the war and to afford this rogue state
equality amongst the world of nations.?®

Germany continued to protest against the terms and conditions of the Versailles
settlement, claiming that the Treaty violated the principle of SE*®*’ and that Germany had
been placed in an impossibly inferior position in relation to other states. For self-evident
and self-serving reasons, the Third Reich initially upheld this line of argument and claimed
that it espoused such principles as inalienable sovereign rights and the equality of states.?®®
Of course, as history has bore witness, their position changed in 1939 when the Nazis,
after their initial triumphs, discarded their espousal for the principle of the equality of states
in favour of German hegemony and Aryan supremacy.?®

Despite its centuries-old heritage, the first formal attempt to define the principle of SE
was made only in the 1960s by the United Nations (UN). By 1970, the UN passed a
resolution entitled Declaration on Principles of International Law Concerning Friendly
Relations and Cooperation Among States in Accordance with the Charter of the United
Nations, [hereinafter Declaration on Friendly Relations].*® This resolution not only

% KLEIN, supra note 12, p. 83,

285 Id.

286 ’ . g P s ; s .
1d. Using expressions like "revenge", "vindictive", "punish", etc., Klein describes the somewhat

severe mood reigning in the post W.W.I period, explaining that it was not possible in that era for the
victors to forgive Germany and forget the devastating destruction which it had caused.
7 Detlev F. Vagts, International Law in the Third Reich, 8% AM. J. INT'L L. 661, 687-689 (1990).

ld. at 692. Vagts provides a highly referenced account of the Third Reich's stance on international
law rules and principles such as SE.

8 14, at 688-689.
290
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Declaration on Principles of International Law Concerning Friendly Relations and Co-operation
among states in Accordance with the Charter of the United Nations, G.A. Res. 2625 UN. GAOR Annex at
9, UN. Doc. A/Res. 2625 (1970) [hereinafter 'Declaration on Friendly Relations'], reprinted in BASIC
DOCUMENTS IN INTERNATIONAL LAW 36-45 (Ian Brownlie ed., 1995). This Declaration elaborates on the
seven most fundamental principles of international law which include the following:

“a) The principle that States shall refrain in their international relations from the
threat or use of force against the temitorial integrity or political independence
of any State, or in any other manner inconsistent with the purposes of the
United Nations;

b) The principle that States shall settle their international disputes by peaceful
means in such a manner that international peace and security and justice are
not endangered;

©) The duty not to intervene in matters within the domestic jurisdiction of any
State, in accordance with the Charter;

d The duty of States to co-operate with one another in accordance with the
Charter;,

€) The principle of equal rights and self determination of peoples;
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embodied the customary law principle of SE but also provided an official definition of it by
declaring the following;

"All states enjoy sovereign equality. They have equal rights and
duties and are equal members of the international community,
notwithstanding differences of an economic, social, political or
other nature.

In particular, sovereign equality includes the followin g elements:
(a) States are juridically equal;
(b) Each State enjoys the rights inherent in full soverei gnty;

(c) Each State has the duty to respect the personality of other
states;

(d) The ternitorial integrity and political independence of the
State are inviolable;

(e) Each State has the right freely to choose and develop its
political, social, economic and cultural systems;

() Each State has the duty to comply fully and in good faith
with its international obligations and to live in peace with
other States". !

Evidently, since the words "in particular” precede the said list, this definition of SE is
not meant to be exhaustive. However, the Declaration on Friendly Relations is of great
significance as it is the first indication of its intended meaning provided by agreement of the
UN members states. As such, this resolution was the only authoritative manifestation of the
role of the principle of SE in international law for it reflects not merely the views of
international publicists but also the views of the world community.” More importantly, as
there has not been a subsequent formal definition to update or elaborate on the principle of
SE by any other IGO, this 1970 UN resolution remains the sole authoritative tenct of SE in
international law.

Unlike the notions of SE articulated by the various early publicists of the modern law of
nations, the definition expounded in the Declaration on Friendly Relations is not founded
upon jus naturale principles—although it may be considered to be an abstraction of the law
of nature. Rather, it represents a state's fundamental right as a consequence of its
sovereignty. The inclusion of the phrase "equal rights and duties" brings the UN definition

f) The principle of sovereign equality of States;
2) The principle that States shall fulfill in good faith the obligations assumed by
them in accordance with the Charter"
214, (emphasis added).

292 See generally Gaetano Arangio-Ruiz, The Normative Role of the General Assembly of the United
Nations and the Declaration of Principles of Friendly Relations with an Appendix on the Concept of
International Law and the Theory of International Organisation, 137 R.C.AD.1.419-742 (1972).




closer to Vattel's version of SE than that of Grotius, as the former envisioned 'ri ghts' to be
an integral part of the principle while the latter did not.

Remarkably, however, the UN definition is contrary to the interpretation of the principle
of SE provided by the majority of contemporary publicists in international law. Indeed,
despite this UN resolution, a considerable part of the international legal community
considers the principle to mean that each state possesses supreme legal authority and that
states have an equal right in ascertaining their rights, not that they have equal rights.>*
More importantly for the purposes of the present study, and as I will show in Parts I]1-V,
the definition of SE provided in the Declaration on Friendly Relations does not find a
functional or legitimate application in contemporary international institutional law.
Evidently, this UN definition did not completely resolve the issue and, in today's reality of
global governance, the confusion surrounding the meaning and function of the principle of
SE continues to be rife.

¢) The Quixotic Quest for Sovereign Equality in International

Governmental Organizations

With this century's phenomenal proliferation of 1GOs, the doctrine of SE has played a
prevalent role in the new structure of the world community as it has been used, misused or
abused in novel and diverse ways in various organizational contexts.?® In fact, SE has
been referenced, either directly or indirectly, in the organizational structure and decision-
making processes of many prominent twentieth century IGOs, albeit its influence has
varied as per the functional requirements of each organization in which it has been applied.

(i) International Governmental  Organizations'  Implicit
Reference to Sovereign Equality

The application of the principle of SE was originally undertaken in the first political
organization of the twentieth century, the League of Nations [hereinafter the
'League'].”® Created in 1919, in the aftermath of World War I, the League was a universal

23 ARBOUR, supra note 12, p. 252; SEIDL-HOHENVELDERN, supra note 252, p. 22. See BROWNLIE—
PRINCIPLES, supra note 30, p- 287, QUOC DINH ET AL., supra note 2, p. 413.

%4 See QUOC DINH ET AL, supra note 2, pp. 414-415.
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IGO established with a mandate to ensure and secure international peace and security.?*
Although there was no specific reference to SE in the League's constituent act, the principle

was influential both in this organization's composition and in its voling structure.

The League was structured into two organs, the Assembly and the Council, the first
being the plenary organ with universal membership, and the latter being the confined organ
with restrictive membership. It is thought that the principle of SE was responsible for the
structure of the League's plenary organ where all states had an equal say—i.e. one vote.
SE's influence on the League's composition was, however, limited because the principle
was discarded in its Council which had a restricted membership.

Interestingly, the League's dual institutional structure has been replicated in most other
IGOs of the twentieth century, which claim adherence to the principle of SE in their plenary
organs while non-adherence in their limited membership organs. The inconsistent
application of SE is usually rationalized on a functional basis. In the League's case it would
not have been practical to have an organ representative of all member states partake in
decisions regarding world peace and security for it would have unnecessary burdened the
decision-making process by slowing it down, with potentially adverse consequences—i.e.
threatening world peace and security.

The League required unanimity for its decisions.?®” This requirement assured the
member states of this organization that their respective views carried the same weight as all
other voting states. Unanimity was thus rooted in the principle of SE, and was believed to
be a requisite for securing members' adherence to the organization's decisions.**®
However, it ulimately proved to be too stringent a requirement.*® Indeed, it has been
argued that the League's failure to prevent World War 11 was due to the fact that the
requirement for unanimity in its decision-making processes made it extremely difficult for it
to reach decisions, a fact which ultimately paralyzed it and inevitably led to its demise >

*% L. OPPENHEIM, INTERNATIONAL LAW: A TREATISE, 277 (H. Lauterpacht ed., 8th ed. 1961).
ity SHAW, supra note 5, p. 747, BOWETT, supra note 13, p- 17; OPPENHEIM, supra note 295, pp. 392.

BOWETT, supra note 13, p. 19. See Quoc DINH ET AL., supra note 2, p. 601. There were two
important exceptions to the League's unanimity voting requirement: 1) abstentions were not counted and: 2)
states could not vote if they were party to the dispute under consideration.

% SCHERMERS & BLOKKER, supra note 1, p. 812. See BENNETT, supra note 41, p. 82; Boutros-Ghali,
supra note 254, pp. 27, 55.

** Quoc DINH ET AL., supra note 2, p. 601.

3% See SHAW, supra note 5, p. 748, Quoc DINH ET AL., supranote 2, p. 601; CHARLES ZORGIBE, LEs
ORGANISATIONS INTERNATIONALES 23 (1986). See also Plofchan, supra note 282, p. 225. The author
blames "[t]he requirement of unanimity [for having] made the League's collective security system
ineffective”. See also MITRANY — W ORKING PEACE, supra note 87, p. 5 discussing the common belief
which attributed "the League's failure ... directly to weaknesses in its own constitution and machinery". Cf.
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The principle of SE also found de facto application in other organizations of the same
period. The International Labour Organization (ILO), founded at the same time as
the League (1919), had a mandate to increase the world community's working and living
standards. In the post World War I era the ILO, like the League, did not expressly foresee
for SE in its constituent act. However, it had established a unique voting scheme which
took into consideration the principle of SE by giving equal voting representation to all of its
member states' governmental and non-governmental delegates. As the ILO will be
discussed in the next part of this study, I will not delve into the particular details of its VMs
and VPs at this point in time. Suffice it to say that this novel ILO voting scheme has
endured throughout this organization's existence, although it has not been reproduced in
any other IGO.

(ii) International Governmental Organizations'  Explicit

Reference to Sovereign Equality

From its genesis until the mid twentieth century, SE was a general principle of
international law commonly entertained in political and legal discourse.> During that
period the international legal system underwent substantial transformation, evolving from a
state-based system into a sophisticated structure composed inter alia of an increasing

number of 1GOs. Despite the burgeoning presence and role of international institutions,

Leland M. Goodrich, The UN Security Council, in INTERNATIONAL ORGANIZATION: POLITICS & PROCESS
193 (Leland M. Goodrich & David A. Kay eds, 1973) [hereinafter 'Goodrich—U.N. S.C."] attributing the
League's failure to an ineffective "use of military force and the unwillingness of states" to take active
measures to defeat aggression.

Cf. also The National CBC News (CBC television broadcast, July 8, 1997). Even in recent times, other
IGOs have been known to struggle with the voting requirement of unanimity. For instance, in the 1996
Madnd Summit of the North Atlantic Treaty Organization (NATO) discussions were under way for the
expanded membership of this organization. During those meetings, the sixteen member states unanimously
agreed to the historic expansion of the organization by inviting three former Communist Warsaw Pact
countries —Hungary, Poland and the Czech Republic—to join. However, there was disagreement with
respect to the admission of two other Eastern Bloc countries, Romania and Slovenia. The Canadian Prime
Minister and French President supported membership of Romania and Slovenia into the organization while
the British Prime Minister and American President opposed the entry of these two states. The summit
concluded with the American and British position dominating. In a news conference following the Madnd
summit, the Canadian Prime Minister faulted the stringent voting requirement of unanimity for the
outcome of the organization's decision to exclude membership for Romania and Slovenia contending that
"[i]¢'s difficult to operate in an organization that requires unanimity". The French President, Jacques Chirac,
expressed his disappointment in the intransigent American and British position suggesting that the
Americans dictated NATO decision-making for far too long and arguing that "[tJhere must be a new balance
of responsibility between Europe and the United States established at the centre of the [NATO] alliance".
Aileen McCabe, NATO's doors open to the east: 3 former ‘enemies' get OK to join, THE GAZETTE, July 9,
1997, at Al.

! See generally KLEIN, supra note 12.
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however, the principle of SE remained conspicuously absent from the founding texts of
IGOs.

The first time the principle of SE was mentioned explicitly in an IGO was in the UN's
constituent act of 1945. Curiously, and perhaps ironically, the UN, which was the
continuation of the failed League, decided to expressly base its existence on a principle
which was said to have contributed to the League's paralysis.** As such, the UN Charter
specifies that "[t]he Organization is based on the principle of the sovereign equality of all its
Members".** At the time the UN Charter was enacted, and during the critical first years of
its existence, the meaning of SE was indeterminate. In fact, its si gnificance was initially left
to the divergent views and interpretations of international scholars, until the first official
definition of SE was laid down in the 1970 Declaration on Friendly Relations.

Remarkably, despite the great proliferation of IGOs in the twentieth century, and
particularly in the post World War I era, the kudos of the ideal of SE has never truly
diminished in the arena of the international community. Albeit the UN remains the only
IGO which explicitly incorporates the principle of SE in its constituent act®™ this principle
is implicitly incorporated in many other prominent IGOs' constituent instruments.
However, as will be shown in the next parts of this study, the principle of SE has not
conformed to the spirit nor the letter of its sole authoritative definition in the context of any

organizational structure.

d) The Role of the Principle of Sovereign Equality in the
Decision-Making Organs of  International Governmental

Organizations

Irrespective of its explicit or implicit mention in IGOs, international legal scholars of the
twentieth century have attempted to transpose the concept of SE on the international
institutional scale. This is most evident in the context of decision-making organs of political
and financial IGOs where, although the principle of SE has never been functionally nor

392 See supra note 300. The League's unanimity rule, based on the principle of SE, has been blamed for
bringing about this IGO's dissolution.

3% UN CHARTER art. 2, para. 1 (emphasis added).

See Annex I: Charting Decision-Making in International Governmental Organizations for a list of
IGOs, examined in this study, which either directly or indirectly incorporate the principle of SE in their
constituent acts. For instance, while the UN is the only IGO to directly incorporate the principle of SE
other IGOs—i.e. ILO, IMF, MIGA —indirectly incorporate this principle in their constituent acts through
their status as UN Specialized Agencies.
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legitimately applied, it has, almost without exception, been paid lip service by the
international legal community.

For example, political IGOs claim to subscribe to the principle of SE in their VMs and
VPs and, therefore, are said to adhere to the idea of uniformity via the one state, omne
vote rule. This rule represents formal equality as it grants uniform voting rights to all,
without regard to disparities in geography, populations, natural resources, economic,
political and military power,** nor differences in financial contributions to the given
organization.

Financial IGOs, on the other hand, while claiming de facto adherence to the principle of
the equality of states, have abandoned formal equality and opted for weighted voting,
granting voting rights proportionally to a member-state's financial contribution. This
represents formal inequality because, the higher the membership dues paid to a financial
IGO by a given member state, the more votes the said state holds and, as a result, the more
clout it has in influencing the outcome of the organization's decision-making processes.
The concept of unequal voting rights is based on the idea that uniformity does not
necessarily translate into perfect similarity in the rights and duties of states.?*

While equality of states has been used as a maxim of the law of nations for centuries, SO
have inequalities in representation and voting been the norm within most IGOs in the
twentieth century. Although both political and financial 1GOs claim adherence to the
doctrine of SE, the fact remains that, in practice, this doctrine provides anything but equal
voting rights (o member-states. Indeed, as I explore the basic differences between the
decision-making processes of political and financial IGOs, 1 will show that it is not merely
questionable whether or not they can be functionally and legitimately reconciled under the
aegis of this elementary international legal principle of SE, but that it is an impossibility.

The inconsistent application of SE in IGOs has led certain international legal scholars to
believe that it is not a true principle>” Moreover, since there is no legal entitlement for
equal voting rights under international law, it can be argued that the principle of SE in the
context of decision-making in 1Os is an empty concept that we can do without.>® In fact,

e SEIDL-HOHENVELDERN, supra note 252, p. 23. See Boutros-Ghali, supra note 254, p. 10.

ARBOUR, supra note 12, p. 252.
ok Mbaye, supra note 5, pp. 87-96.

308 Cf. Westen, supra note 165, p. 596. Assessing the general concept of equality, Westen characterizes
equality as a comparative principle, rooted in the treatment of others, and rejects the concept in the belief
that it has no substance of its own but rather derives its content exclusively from rights.
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due to the trend towards relative normativity in international law, Weil (1983) claims that
this principle is indeed "in danger of becoming an empty catch phrase: for now some states
are more equal than others".*” Interestingly, some scholars advocate that the concept of
equality, in general, should be excluded from legal discourse® The viability of this
proposition is uncertain and, I contend, undesirable in any legal context, particularly in the
current international legal system where SE's remains a functional and legitimate principle
in the general realm of inter-state relations. At the same time, however, it would appear that
the banishment of this principle is the only functionally legitimate route in the specific

context of international institutional law.

As I study a wide range of IGOs in Parts III, IV and V, I will demonstrate that the
international system is not evolving into greater egalitarianism, and rightly so. After all, as
Tucker (1977) correctly contends, a more egalitarian international system also promises to
lead to a more disorderly one.® We must recognize that as international institutions
increasingly regulate our daily existence their importance proportionally intensifies. When
their decision-making processes, and particularly their VMs and VPs, are not functional
and are not perceived to be legitimate they risk the failure to solicit society's necessary
support and compliance. As several IGOs consider voting-related reforms they must
eliminate non-functional and non-legitimate principles like SE.

3% Weil, supra note 8, p. 441.
310 Westen, supra note 165, p. 543. Westen believes that:

"(1) statements of equality logically entail (and necessarily collapse into)
simpler statements of rights and (2) that the additional step of transforming
simple statements into statements of equality not only involves unneces
work but also engenders profound conceptual confusion. Equality, therefore, is
an idea that should be banished from moral and legal discourse as an
explanatory norm".

311 See TUCKER, supra note 47, p. 175.
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4. SOVEREIGN EQUALITY VIS-A-VIs KEY INTERNATIONAL NORMS

As this study proposes the de jure abolition of the principle of SE from international
institutional law, it is important to consider this principle's position and impact in relation to
other well established and emerging international norms—i.e. voluntarism and democracy.
It is also necessary to examine SE's ranking among the hierarchy of international norms so
as to determine how it may be banished. 1 discuss these issues in the following
subsections.

a) The Inextricable Link Between Sovereign Equality and
Voluntarism in International Law

The principle of SE is now widely understood to mean, infer alia, that each state
possesses supreme legal authority over its territory and affairs.®'? This lack of hierarchy in
the world community results in all states co-existing as sovereign and equal, and this, as
previously indicated, is the essence of the fundamental international law principle of SE.3*3
Accordingly, no other entity (i.e. sovereign state, organization of states, multinationals,
elc.) can exercise legal authority over a state without its consent. Since any exceptions or
deviations from the principle of SE must come via a state's express will,*!* the concept of
voluntarism (or consensualism) has been intimately linked to this principle and has also
been the traditional justification for most of international law.3'® Indeed, like the principle

2 Quoc DINH ET AL, supranote 2, p. 413. The authors define SE as the doctrine where "les Etats ne

sont subordonnés a aucune autre autorité nationale ou internationale, ils sont égaux juridiquement entre
eux"; SEIDL-HOHENVELDERN, supra note 252 p. 22. A similar definition is provided from an international
economic law perspective. Seidl-Hohenveldern defines SE as the principle whereby no sovereign state "can
recognize another state as having legal authority over it". See ARBOUR, supra note 12, p- 252;
BROWNLIE—PRINCIPLES, supra note 30, p. 287, See also supra Part. IB3.a & b.

313 See SHAW, supra note 5, p. 6. International law is based on the so-called horizontal authority, as
opposed to domestic law which is characterized by hierarchical powers and is, therefore, based on vertical
authority.

314 see Stephen C. McCaffrey, The Thirty-Fourth Session of the International Law Commission, 77
AM. J. INT'L L. 323, 330 (1983).

%1% See OSCAR SCHACTER, INTERNATIONAL LAW IN THEORY AND PRACTICE 10 (1991). Schacter defines
"voluntarism" and "consensualism" as "[t]he idea that the will of States is the basis of international law and
hence that the law is dependent on the consent of States"; I.M. Lobo De Souza, The Role of State Consent
in the Customary Process, 44 INTL & CoMP. L.Q. 521, 531 (1995). Referring to the creation and
application of customary rules, De Souza stresses that consensualist theories postulate a state's consent is
necessary for an international rule to be created and to have universal application; Weil, supra note 8, p.
420. Weil contends that in the absence of "voluntarism, international law would no longer be performing
its functions". See also WALLACE, supra note 2, p. 3 noting that "[t]he international legal system is
decentralized and founded essentially on consensus."
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of SE, voluntarism has been one of the fundamental features of international law 3!
However, unlike SE, which has largely escaped critical scrutiny, voluntarism has been the
source for serious affronts on the international legal system. The most common consent-
based criticism has been leveled by Positivist theory.>”

English legal philosopher, John Austin (1790-1859) was among the first to challenge the
status of international law for its voluntary and consensual aspects.®'® A Positivist, Austin
argued that international law is not truly law for, as it has no higher authornty, it lacks the
basic coercive elements of a domestic legal system.>'® Since international rules are binding
upon states only when they emanate from their own will, Austin and his followers regarded
the international legal system as merely a system of Positive morality’*® and considered its
"soft law" or non-binding rules worthless** Moreover, critics charged that since
international law is a consensualist based system, it is also subordinate to states' power
and, therefore, it is but rhetoric. The argument holds that, if states in the international
community do not comply with a given international rule they could not be forced to change
their stance since international law lacks higher authority (i.e. there is no world government
or world authority) and the mechanisms necessary to force the said state to comply (i.e.

316 See S.5. Lotus Case (Fr. v. Turk), 1927 P.C.IJ. (ser. A) No. 10, p. 18. The importance of consent

in international law is underlined in one of the earlier Judgments of the Permanent Court of International
Justice (later renamed ICJ) which stated:

"International law governs relations between independent States. The rules of law
binding upon States therefore emanate from their own free will as expressed in
conventions or by usages generally accepted as expressing principles of law and
established in order to regulate the relations between these co-existing independent
communities or with a view to the achievement of common aims. Restrictions
upon the independence of States cannot therefore be presumed".

See also Vienna Convention on the Law of Treaties arts 11-23, which provide various means and
expressions of partial or full consent in international law. Specifically, Article 11 provides that full consent
to be bound by the obligations of a treaty may be given by "signature, exchange of instruments
constituting a treaty, ratification, acceptance, approval or accession, or by any other means if so agreed."

C/. Pierre Elliott Trudeau, Approaches to Politics, in AGAINST THE CURRENT: SELECTED WRITINGS
1939-1996 67-78, 71 (Gérald Pelletier ed., 1996) arguing that "any given political authority exists because
men consent to obey it." (emphasis added); Charlesworth et al., supra note 24, p. 645 indicating that:
"[l]ike all legal systems, international law plays an important part in constructing reality. ... International
law defines the boundaries of agreement by the international community on the matters that states are
prepared to yield to supranational regulation and scrutiny. Its authority is derived from the claim of
international acceptance." (emphasis added).

37 see WALKER, supra note 163, pp. 423, 969-970. In this century, and particularly in North America,
most social sciences, including juridical sciences, have been dominated by Positivist thinking. According to
Walker, from a Positivist’s perspective, international law puts its emphasis on the concept of sovereign
equality and on the rules which states commit themselves to.

318 gee generally AUSTIN, supra note 126.

312 See SHAW, supra note 5, p. 4. See generally AUSTIN, supra note 126; See also Lea Brilmayer,
Groups, Histories and International Law, 90 CORNELL INT'L L.J. 555, 557 (1990) maintaining that the
“underdeveloped nature of the international sanctioning process is part of the reason that international law is
ili-equipped to dispense corrective justice".

320 SHAw, supranote S, p. 4, WALKER, supra note 3, p. 638.

321 gop Johnston —Functionalism in Intemnational Law, supranote 77, p. 44.
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there is no international police).

These affronts on international law fail to distinguish the unique attributes of this system
which do no lend well to comparisons with domestic legal systems.** After all, regardless
of the absence of global government in the international arena, there is nonetheless global
governance®™ composed, inter alia, of an extensive number of IGOs which produce a
proliferating number of rules which regulate our daily lives.*” Indeed, these IGOs have
also been known to take enforcement measures against states violating international law in

the form of economic or military sanctions>*

Positivists' emphasis on the will of states has not endeared overwhelming support by the
international legal community for the Positivist theory. The consent-based viewpoint,

d326 and

rooted in SE, has been criticized as logically inconsistent and seriously flawe
Positivism itself has been denounced as an incomplete and unrealistically idealistic theory
for postulating that the plight of world order rests on little more than consent.**” After all,
states can, and indeed, are regularly bound by international rules even if they did not
explicitly consent to them. Despite the principle of SE, the international community, by and
large, recognizes most international norms not merely consensually but as part of their

status as integral members in the community of nations.**® This occurs, in part, through

322 Over the years, a number of prominent international scholars have eloquently expounded the

differences between the domestic and international legal systems thus, rebutting the skeptics and providing
the exegeses of why international law is truly law. Indeed, most major international law publications
address the issue, at least in passing. There have also been a number of learmned articles which have
specifically addressed the query of whether international law is truly law by answering in the affirmative.
See generally e.g. Janis, supra note 2; Plofchan, supra note 282; W ALLACE, supra note 2, pp. 2-3.

3% See COMMISSION ON GLOBAL GOVERNANCE, supra note 19, pp. 2-12.

324 See generally Lachs supra note 18; REPERTOIRE DES ACCORDS ECONOMIQUES, supra note 67, listing
but a sample of the plethora of international rules and agreements which regulate our lives in, inter alia, the
areas of trade and finance, telecommunications, environment, health and medicine, transportation, etc.

2% KIRGIS— INTERNATIONAL ORGANIZATIONS, supra note 16, p. 620-715. Some examples of the most
well publicized UN enforcement measures include: the 1965 UN trade embargo against Rhodesia after its
unilateral declaration of independence; the 1977 UN arms embargo against South Africa for its apartheid and
violence prone government; the 1991 UN military intervention against Iraq for its 1990 invasion of
Kuwait; the 1991 and 1992 arms and trade embargo against the former Yugoslavia resulting following the
secessionist wars of Croatia and Bosnia-Herzegovina; the 1992 arms embargo against Somalia for its
devastating civil war and; the 1992 sanctions against Libya for its un-cooperative stance in the case of the
bombing of an American Airliner over Scotland.

326 Setear, supra note 30, pp. 156 & 160-161; FRANCK—POWER OF LEGITIMACY, supra note 123 p.
187.

327 See Philip R. Trimble, International Law, World Order and Critical Legal Studies, 42 STAN. L.

REv. 811, 813 (1990) (reviewing LUNG-CHU CHEN, AN INTRODUCTION TO CONTEMPORARY
INTERNATIONAL LAW: A POLICY ORIENTED PERSPECTIVE (1989); RICHARD A. FALK, REVITALIZING
INTERNATIONAL LAW (1989); DAVID KENNEDY, INTERNATIONAL LEGAL STRUCTURES (1987)) criticizing
the Positivist theory as "incomplete, and against the background of a war-torn, disorderly world ... veer[ing]
off into an unrealistic idealism".

328 FRANCK — FAIRNESS, supra note 10, p. 42; FRANCK—POWER OF LEGITIMACY , supra note 123 pp.
190, 192, 203. See also p. 189, maintaining that "the sovereign will of states is subordinate to obligations
that derive from their status as members of a community."
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their membership in 1GOs.**

Of course, membership to IGOs is optional. Although a state may transfer or share part
of its sovereignty it does not abrogate all of its sovereign rights by joining an 1GO.*° Its
consent is however initially provided via adherence to the organization's constituent act.
Since the state accepts the relevant Charter, Convention, Articles of Agreement, etc., it
agrees 1o be bound by the rules contained therein—i.e. VMs and VPs—and by the
decisions rendered, and to be rendered, by these institutions.*®* Thus, upon its admission,
a state gives its pre-authorized consent to abide by the IGO's decisions. Therefore, it need
not necessarily give its consent when the decisions are actually being considered or voted
upon. Voluntarism terminates at this stage. From this point on—i.e. once a state has
voluntarily adhered to and has been admitted to the IGO—the state's individual will is
forfeited for the benefit of the collective will of the organization.** Indeed, in the context of
VMs and VPs, because most IGOs do not require unanimity for their decision-making
processes, both voluntarism and SE are de facto mute, or non-functional, principles in

international institutional law.

Finally, along with their membership in the community of nations and their voluntary

allegiance,*

states usually observe international rules because they perceive them as
legitimate’™ and as having originated from a legitimate decision-making process—i.e.
voting procedures provided in the given IGO's constituent act. Since the legitimacy of these
IGOs' VMs and VPs impacts on the legitimacy of their decisions, members of the

international community generally comply with IGOs' legitimate decisions even against

32 See FRANCK —POWER OF LEGITIMACY, supra note 123, pp. 95, 190-191, 203. See also Michael P.

Scharf, Musical Chairs: The Dissolution of States and Membership in the United Nations, 28 CORNEL.
INT'L L.J. 29, 31 (1995) declaring that "[m]embership in the United Nations by new States is equivalent to
affirmation of their full personality as international entities and is essential to the complete enjoyment of
their newly acquired status in an increasingly interdependent world."

*39 BROWNLIE— PRINCIPLES, supra note 30, p. 288; QUOC DINH ET AL, supra note 2, p. 566.
BROWNLIE—PRINCIPLES, supra note 30, p. 290.

See Gordon, supra note 223, p. 533 n.79, noting that: "[b]y joining an international organization,
which is a voluntary act of sovereignty, a State assumes various obligations which are derived from the
scope and character of the organization. In assuming these obligations, the State transfers certain elements
of its jurisdiction and certain prerogatives of its sovereignty to the organization."

333 See Charney, supra note 5, p. 757, emphasizing the importance of "voluntary allegiance" to
international norms and arguing that "international law is law only because there are known norms of
behaviour that its subjects choose to follow in most circumstances." (emphasis in original). See also
WALLACE, supra note 2, pp. 2-3 who rightly adds that, although the international legal system is largely
based on consent, states regularly and voluntarily formulate their internal or external policies in accordance
with internationally established rules because they want to act and they want to be perceived as acting
within the rules of international law.

334 See Charney, supra note 5, p. 787, FRANCK—POWER OF LEGITIMACY, supra note 123, p. 25.
Inquiring into the reason nations obey rules Franck maintains it is "[bJecause they perceive the rule[s] and
[their] institutional penumbra to have a high degree of legitimacy".
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their will, which is de facto a breach of the principle of SE.

Recognizing: (1) that the globalization of world exchanges have produced global
governance by the burgeoning number of 1GOs (supra Part [.A.1); (2) the importance of
legitimacy in the new world order (supra Part 11.A.2); (3) the decreasing of sovereignty in
international law (supra Part 11.B.2); (4) the inter-connected paradigm of SE and
voluntarism in international law and (supra Part 11.B.4.a); (5) the non-functional principle
of SE in IGOs' decision-making processes (infra Parts II, IV & V), it is now time (0
abrogate SE from international institutional law so as to refashion the system according to

functional and legitimate decision-making processes.

b) Sovereign Equality as Jus Cogens

Given that part of my thesis' proposition involves the elimination of the principle of SE
from 1GOs, it is imperative to establish what type of norm it is so as to determine whether
and how this norm can in fact be functionally and legitimately banished from intemational
institutional law. Of course, there is more than one category of basic international norms
and—unlike international sources of law which lack hierarchy—they all have hierarchical
standing as some norms are obviously more fundamental to the international legal system
than others.®® In this respect, it is important to determine in what category of basic
international law the principle of SE is classified so as to evaluate the terms by which it can

be abolished from international institutional law.

As depicted in Diagram III, there are principally four categories of basic international

norms,>3¢

which fall within the two and three tier classification originated by Hart and
elaborated by Franck respectively.*” In hierarchical order these are: 1) Jus cogens or
ultimate rules; 2) Norms of constitutional significance or secondary rules of recognition; 3)
Norms of legislative significance and 4) Norms of institutional significance. Norms of

legislative and institutional significance are primary rules of substance.

o Quoc DINH ET AL., supra note 2, p. 115.

See Johnston — Functionalism in International Law, supra note 77, p. 41.

737 See HART, supra note 151, pp. 81, 94; FRANCK — POWER OF LEGITIMACY, supra note 123, p. 184.
See also Part. ILA3.Db.

See also Johnston—Functionalism in International Law, supra note 77, p. 41, explaining that in
addition to the two or three tier classification of international norms "f[i]t is compatible with functionalist
logic to postulate a third ... and a fourth level” of principles.

336
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DIAGRAM III HIERARCHY OF BASIC INTERNATIONAL NORMS

1. Jus Cogens
ULTIMATE RULES

2. Norms of Constitutional Significance
SECONDARY RULES

3. Norms of Legislative Significance
4. Norms of Institutional Significance
PRIMARY RULES

Jus cogens are universally recognized principles or norms for international conduct
established by either custom or treaty.** They are held to be peremptory norms of systemic
significance because they are "rules by which other rules are validated or invalidated".* In
other words, jus cogens are in international law what public policy or public order rules are
in domestic law.** The importance of jus cogens norms in the international legal system is
evidenced by the formal definition provided in the Vienna Convention on the Law of

Treaties which specifies that:

"[A] peremptory norm of general international law is a norm
accepted and recognized by the international community of States
as a whole as a norm from which no derogation is permitted and
which can be modified only by a subsequent norm of general

=38 SHAW, supranote 5, p. 99; Plofchan, supra note 282, p. 234, Vienna Convention on the Law of

Treaties art. 53. Cf. also G.I. TUNKIN, THEORY OF INTERNATIONAL LAW 147-160 (1974). Examining
international legal literature concerning jus cogens, Tunkin presents the dichotomy between proponents and
opponents of the existence of general international law imperative norms which states cannot suspend by
their own wills.

33 FRANCK—FAIRNESS, supra note 10, p. 43. Franck also refers to peremptory norms as a kind of
unwritten "customary constitution of the internatiopal community". See BROWNLIE— PRINCIPLES, supra
note 30, p. 513 qualifying jus cogens as "overriding principles of interational law". See also SHAW, supra
note 5, p. 99 drawing a paralle] between rules of public order / policy in domestic law and jus cogens rules
in interpational law.

3% TuNkIN, supra note 338, p. 150.
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international law having the same character."*"

Accordingly, peremptory norms are indispensable to the structure of the international
community and therefore— until and unless such norms are replaced by another norm of
equivalent effect—they are not susceptible to derogation, even by mutual agreement of the
world's most powerful states.** Moreover, if a norm classified as jus cogens was to be

removed from the international legal system, it would render the system dysfunctional **

Norms of constitutional significance, otherwise known as secondary rules of
recognition, are fundamental principles and processes which govern the creation and
application of substantive rules—i.e. the UN Charter. As they are essentially rules about
rules, they provide the infrastructure of the international legal system. Because the
international legal system is dependent on rule-making institutions, these secondary rules
are so significant to international law that non-compliance would render the IGOs'
constituent acts meaningless.** Of course, problems of non-compliance can be overcome

by amendments as these norms are susceptible to derogation by ultimate rules.

The third category of basic international law norms, norms of legislative
significance, are the so-called primary rules of obligation contained in universal law-
making conventions, treaties, etc.**® These norms attribute specific rights and duties to
states which are intended to bind them. Indeed member states of the international
community are expected to implement these norms within their own borders.**® Non-
compliance of such rules is said to impair international legal development.*’ However,
their amendment is possible by the mutual consent of the states party to the original

convention or treaty.

Finally, norms of institutional significance attribute substantive rights and duties
within specific institutions. As with their legislative counterparts, these primary rules are at

31 Vienna Convention on the Law of Treaties art. 53.

342 Johnston— Functionalism in International Law, supra note 77, p. 41, Vienna Convention on the

Law of Treaties art. 53; BROWNLIE—PRINCIPLES, supra note 30, p. 513.
3% See Johnston —Functionalism in International Law, supra note 77, p. 41.
344 See id.; QuOC DINH ET AL., supra note 2, pp. 272-273.

343 See Johnston— Functionalism in International Law, supra note 77, p. 41; QUOC DINH ET AL., supra
note 2, pp. 273-274.

34 See Johnston — Functionalism in International Law, supra note 77, p. 41. Cf. Plofchan, supra note
282, p. 231. Plofchan discusses how international treaties and instruments—regarded as primary
international rules—have a symbiotic relationship with customary international rules—which are regarded
as secondary international rules.

347 See Johnston — Functionalism in International Law, supra note 77, p. 41, footnote 127.
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the bottom of the hierarchical order of international basic norms because non-compliance
would still enable the operation of the given organization, albeit it would not operate "at the
intended level of institutional sophistication".** In other words, derogation of these norms
is possible because the organization would not be dysfunctional but simply less functional

and less legitimate.

According to these categories of norms, SE is found in all levels of the international
normative hierarchy. The principle of SE is a substantive primary rule recognized, either de
facto or de jure, as a legislative or an institutionally significant norm for it is embedded in
numerous international instruments—e.g. Declaration on Friendly Relations etc. It is also a
norm of constitutional significance—i.e. a secondary rule—because it has been enshrined
in the constituent act of the world's foremost political IGO, the UN Charter.*® Most
importantly however, SE is an ultimate rule of the international legal system.>* It is jus
cogens because, presumably, the international legal system would not function if states do
not perceive one another as being sovereign and equal and, as a consequence, interfere in
each others' sovereign territories—e.g. applying extraterritorial laws, encroaching on

another state's sovereignty over its natural resources, etc.>”'

Because SE is widely recognized as jus cogens,>”

it is deemed to be a principle so
fundamental to the international legal system that it cannot be derogated. However, despite
its status in the general international legal system, and particularly in the relations between
states, SE is not a sine qua non in the specific field international institutional law. If it were,

its derogation would render the international legal system dysfunctional. As this study will

348 See Johnston—Functionalism in International Law, supranote 77, p. 41, Quoc DINH ET AL., supra
note 2, p. 273.

349 See UN. CHARTER, art. 2 (1).

350 $ee BROWNLIE— PRINCIPLES, supra note 30, p. 19, Quoc DINH ET AL., supra note 2, p 50; Weil,
supra note 8, p. 419. Damrosch, supra note 241, p. 34.

351 See Damrosch, supra note 241, p. 34. See also Charter of Economic Rights and Duties of States
G.A. Res. 3281, UN. GAOR 29th Sess., UN. Doc. (1974), reprinted in BASIC DOCUMENTS IN
INTERNATIONAL LAW 240-254 (lan Brownlie ed., 1995) affirming states' rights to permanent sovereignty
over their natural resources.

In 1996, Canada accused the US government of encroaching on its sovereignty with the Helms-Burton
Act, and, in 1997, with over-fishing in the Canadian Pacific coast. Of course these disputes are exceptional
since, as a rule, most states respect each others' sovereign rights.

352 See Franck—Legitimacy in the International System, supra note 127, p. 758. See also
BROWNLIE— PRINCIPLES, supra note 30, p. 19; Quoc DINH ET AL., supra note 2, p 50; Weil, supranote 8,
p. 419; Damrosch, supra note 241, p. 34.

But see Bleckmann, supra note 9, p. 88. Questioning the status of SE, Bleckmann claims that if we are
to consider the principle of SE as jus cogens it would mean that all the rules derived from the UN Charter's
decision-making processes which are based on SE would not be susceptible to change. However, this is an
erroneous deduction because Bleckmann fails to consider the hierarchy of basic international norms. In fact,
the rules emanating from the UN Charter would be norms of institutional or legislative significance which
may be altered by other such primary rules through secondary and ultimate rules.
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show, 1GOs have been functional for many decades despite the fact that the concept of SE
has almost never been respected in their decision-making organs. The driving theory of the
cooperative functionalist ethic has not only been responsible for the growing number of
1GOs but has also usurped the principle of SE from its traditional and broad application in
the international legal system. Accordingly, the once peremptory norm of SE is now by

customary practice excluded from international institutional law.

The UN is the only IGO which explicitly incorporates the peremptory norm of SE in its
constituent act. Yet even within the UN, the norm has only been partially applied. The
decisions of the General Assembly—in which all UN member states have equal voting

rights (i.e. 'one state, one vote')—are not binding.**

Decisions taken in the Security
Council on the other hand—in which only fifteen member states are represented, five of
whom (i.c. the permanent members) have veto power—can be binding.*** Despite these
blatant violations of SE within the VMs and VPs of the Security Council however, the UN
has enjoyed functional legitimacy for well over have a century.* The ideal of SE as
enshrined in the UN Charter, therefore, has been functionally qualified and rendered

inoperative within the Security Council.

The structure of all IGOs, including the UN, has been shaped by the given institution's
needs—i.e. structured on the basis of the Functionalist ethic in which form follows
function. As Functionalism eroded the principle of sovereignty and, consequently, the
principle of SE,** SE has been de facto displaced as a jus cogens norm from international
institutional law. It follows therefore, that SE's de jure abolition is but a logical
consequence in order to reform old norms so as to better reflect the new interdependent

structure of contemporary society.

353 See infra Part II1.A .2 for a further discussion of the principle of SE and voting with the UN General
Assembly and, specifically, section a(ii) for an exegesis of this principle's role in the context of non-
binding decision-making.

3% See infra Part I11.A.3 for a further discussion of SE and voting with the UN Security Council.

355 The UN has often been the subject of vocal criticisms and has, at times, been accused of not
preventing regional conflicts and therefore failing to meet its mandate. Although most people would readily
admit that the UN could function more efficiently, one would be hard pressed to call it a 'dysfunctional'
organization for, after all, it has been responsible for several successful interventions in various regional
conflicts and has been instrumental in averting broader aggression. Cf. FRANCK —FAIRNESS, supra note 10,
pp- 298-315 discussing the multiple peace and security missions undertaken by the UN.

356 See Franck—Clan and Superclan, supra note 205, pp. 368-369 for a discussion on the Functional
needs for the erosion of sovereignty in contemporary regional and global systems of governance;
MITRANY —FUNCTIONAL THEORY, supra note 73, pp. 118-122, 186, Mitrany addresses the "futility of
insisting on sovereign equality” in a Functional organization; MITRANY — WORKING PEACE, supra note 87,
p. 31, Mitrany discusses how sovereignty is effectively forsaken through Function. See also Stem, supra
note 18, p. 592 and Franck —Democratic Governance, infra note 365, p. 78 noting the declining concept of
sovereignty in international society.
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¢) Sovereign Equality vis-a-vis Democracy in International

Governmental Organizations

Democracy originates from the Greek word Anuokpatia which is a composite of two
words Anuog (i.e. people) and Kpatia (i.e. power), meaning 'people power' or, as
commonly expressed by the popular maxim, Government by the people for the people.>’
Democracy is usually classified into direct or representative democracy. Direct
democracy refers to a system of governance in which the decision-making pfocess takes
place directly by the majority of citizens (e.g. referendum, plebiscite, etc.). Majority may
be expressed in various ways including: 1) simple majority or majoritarianism (i.e.
representing 50% +1 resulting in 100% of the power); 2) qualified majority (i.c.
representing either 2/3 or 4/5 majority, or double majority or any other type of special
majorty) and; 3) absolute majority (i.e. comresponding to a number of votes or
representative seats greater than all others remaining votes or representative seats
combined). Representative democracy refers to a system where the decision-making
process is conducted by the majority of the people chosen to represent citizens (e.g.

members or representatives in legislative assemblies). >*

In domestic law, democratic form of governance takes place by an electoral process,
through universal suffrage, whereby the elected majority rules.> In other words, the
govermment is elected by the majority of votes or representative seats (i.e. direct
democracy) and legislates by the majority votes of its elected officials (i.e. representative

democracy). The most common type of majority rule in domestic law is simple majority.

In international law, and particularly in international institutional law, there is usually no
electoral process. In fact, the officials of most IGOs are not elected by universal suffrage—

357 See WALKER, supra note 3, p. 350; See also JAMES CRAWFORD, DEMOCRACY IN INTERNATIONAL

LAw (Inaugural Lecture, Whewell Professorship) 7 (March 5, 1993) [hereinafter 'CRAWFORD—
DEMOCRACY IN INTERNATIONAL LAW'], arguing that the principle of democracy includes many rights,
namely the right "to participate in public life, effective freedom of speech, the opportunity to organise
political parties and other groups”.

1 WALKER, supra note 3, p. 350.

359 See Sharpe, supra note 75, p. 108, providing the most elementary definition of democracy as
government by the majority will of its subjects. But see Susan Rose-Ackerman, Corruption
Democracy, 90 PROC. AM. SOC. INT'L. L. 83, 85 (1996). Professor Rose-Ackerman contends that "[m]ost
democracies are not pure majoritarian systems, but have some separation of powers." In this respect, she
argues that "[d]Jemocracy is not simply an instrument for imposing the will of the majority. Multiple
sources of authority [...i.e. legislative, executive and judiciary] imply that no one group has absolute
power."
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as is the case in domestic law. They are usually appointed by a given state government to
represent the interests of, and be accountable to, that particular state. Thus, unlike domestic

democratic governance, there is no direct democratic process in most IGOs.

The question remains as to whether there is a representative democratic process in 1GOs.
One could argue that there is indeed such a process because those appointed—i.e. as
delegates, representatives, ambassadors, etc.—to a given IGO, represent and act for the
interests of their respective states. However, the decision-making organs of [GOs usually
have restrictive membership. As a result, in most IGOs, a minority of states speak on
behalf of others and impose their views on the majority of states not represented in the
IGO's key decision-making organs. For instance, the UN's, key decision-making organ,
the Security Council, has a restricted membership of 15 states, yet it imposes its decisions
on the remaining 170 states which are members of this organization.*® This de facto
oligarchy* is not only found within the UN, but also in virtually all other 1GOs.

Accordingly, there is no representative democracy within most IGOs.

The democratic principle—whether it be direct or representative— does not appear to be
transplanted in the governance of international institutional law. In fact, the voting process
in most IGOs appears to be anti-democratic or at the very least democratically deficient.>®
Remarkably, however, IGOs have been known to hold the community of nations, and

particularly newly independent states, to so-called democratic norms.*®

Although the democratization of international society is not a concept championed by
all,>* it is increasingly noted that there is a trend towards "international democracy" in the
world community because there is an "emerging right to democratic governance"

throughout the world.** Indeed, the doctrine of democracy is not only one of the

30 For further discussion on the UN's VMs and VPs within its Security Council see Part I11.A.2.

31 See Weil, supra note 8, p. 441, claiming that the international community of nations is de facto an
oligarchy where norms are promulgated by the most powerful or numerous and imposed on the others, and
which, therefore, poses a danger in the international community.

362 See Thomas M. Franck, The Success and Failure of International Organizations, 90 PROC. AM.
Soc. INT'L. L. 596, 598 (1996) [hereinafter 'Franck —Intemational Organizations'], warning that the
democratic deficiency of IGOs will bring about their future failure.

36 See Gregory H. Fox and Georg Nolte, Intolerant Democracies, 36 HARV. INT'LL.J. 1, 5 (1995).

3%4 See Weil, supra note 8, p. 420, arguing that since states are both the architects and the recipients of
international law norms, "there can be no question today, any more than yesterday, of some 'international
democracy' in which a majority or representative proportion of states is considered to speak in the name of
all and thus be entitled to impose its will on other states."

365 See generally Thomas M. Franck, The Emerging Right to Democratic Governance, 86 AM. J. INT'L
L. 46 (1992) [hereinafter 'Franck—Democratic Govemance']. See CRAWFORD —DEMOCRACY IN
INTERNATIONAL LAW, supra note 357, pp. 14-15. As Crawford rightly states, "[rleferences to democracy,
which a generation or even a decade ago would have been regarded as political and extra-legal, are entering
into the justification of legal decision-making in a new way."
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fundamental questions of political theory in domestic law but is now increasingly linked to
international legal entitlement.>* There have been three principle stages which have led the
direction towards democratic entitlement in international law: 1) "the normative entitlement
to self-determination”; 2) the "normative entitlement to free expression as a human right">’

and; 3) the "normative entitlement to a participatory electoral process".>*®

Despite this tendency towards international democracy, most IGOs continue to be based
on an inter-state hierarchy and remain undemocratic in their decision making processes.
Some scholars claim that there is something inherently hypocritical for IGOs to espouse to
the democratic governance of domestic political institutions in the absence of international
democracy within their own governance.®® Arguably, this "do as I say, not as I do"
attitude is deceiving, lacks consistency and, therefore, (according to the coherence criterion
of Franck's theory of legitimacy, if the inconsistency is not justified) hinders the legitimacy
of IGOs. While some international jurists may justify this paradox by pretending that
representative democracy is explicit in regional systems but more implicit in 1GOs,*™
others hold that this democratic deficiency within IGOs must be rectified.?”*

However, 1 argue that reforming the lax democratic standards within IGOs is not a
functionally legitimate proposition. Given the structure and large number of 1GOs, it is
inconceivable to make their decision-making either directly or representatively democratic
(1.e. to the have the world's population decide on a given international law issue or to have

the world's population vote for and elect representatives to act on their behalf in the

396 See generally Christina M. Cerna, Universal Democracy: An International Legal Right or the Pipe
Dream of the West?, 27 N.Y.U.J. INTL L. & PoLITICs 289 (1995), marveling that democracy is now a
universally recognized human right. See generally Franck—Democratic Governance, supra note 365,
arguing that a government's legitimacy is directly related to the global legal entitlement of democracy.

357 See Universal Declaration of Human Rights, G.A. Res. 217 (Dec. 10, 1948), article 29, [hereinafter
'Universal Declaration'], enshrining the principle of a 'democratic society' as an international human ri ght.

3% Franck —Democratic Governance, supra note 365, pp. 52, 90.

3% See COMMISSION ON GLOBAL GOVERNANCE, supra note 19, referring to "the double standards that
demand democracy at the national level but uphold its curtailment at the international level." Cf. Coll—
Global Consciousness and Legal Absolutism, infra note 534, p. 617, discussing the inadequacy of the
theories of global consciousness and legal absolutism in international law and organizations, the author is
critical of the reluctance of states to adhere to UN Charter principles—such as the prohibition of use of
force (article 2(4))—and argues that "there is much hypocrisy in the official rhetoric of states."

bk Cerna, supra note 366, p. 295.

See Cerna, supra note 366, p. 293. See also Boutros-Ghali, supra note 254, pp. 39-40. Regarding
the restrictive membership of the League of Nations Council as anti-democratic, Argentina unsuccessfully
sought to have all the member states represented in the League's Council. Cf. TUCKER, supra note 47, p.
72. Holding that the "democratization of existing international institutions is a formula the developing
states have employed to demand a greater voting strength for the Third World as a bloc", Tucker argues that
this formula signals not merely an appeal to "a principle of political equality [... but also] the recognition
of a collective power to disrupt if a greater measure of equality is not granted".

37t
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extremely large number of IGOs). Such hypotheses are simply not functional propositions
if not for any other reasons than for the logistics and the costs which would be involved.

We must be careful not to idealistically attempt to impose yet another unattainable
principle in the law of international institutions. Recognizing that certain principles—such
as SE—have not been successfully transplanted in IGOs, we must be vigilant and leamn
from experience so that we may not unnecessarily repeat historic failures. Our quest for
democratic ideals must not be misdirected. We should first consider the cost-benefit
analysis of uniformly applying legal principles—e.g. SE, democracy, etc.—rather than
idealistically advocate yet another unrealistic and unrealizable ideal.>”

Furthermore, even within the most democratic societies there are countless of national
government bodies, organizations, tribunals, agencies, etc., which are not directly or
representatively elected. Does that mean that our national legal systems are democratically
deficient? And, if so, does it mean that they are not functional or legitimate? It is
unreasonable to expect all legal principles, no matter how fundamental, to be applicable at
all times and in all systems. For instance, freedom of speech is one of the basic rights
afforded in democratic societies. Yet even this principle is unacceptable when the form of

speech expressed is considered to incite hatred.

More importantly, SE and democracy are, at times, competing principles—i.e.
unanimity reflects SE values while majority reflects democratic values. Thus, it is important
to consider whether the democratic principle's application would be in lieu of the principle
of SE in international law. After all, notwithstanding the non-pragmatic electoral process in
international institutional law, even if the democratization of IGOs' decision-making
processes were a functional hypothesis, it would require some sort of majority voting
scheme. However, a majoritarian voting mechanism—while it would conform to
democratic principles—would be inconsistent with the principle of SE which requires the
consent of all and would, therefore, undermine consensualism.*” For SE to apply, as the
world community is currently set up, every sovereign member state of an IGO would need
to have an equal say in the voting process and this would be an unrealizable scenario. For
instance, the UN would be expected to have all of its member states agree unanimously at

ik Paradoxically, Thomas Franck presents diametrically opposed viewpoints with regard to the
application of certain principles. While advocating democratic decision-making in 1IGOs, similar to that
found within nation states, (see generally Franck —Democratic Governance, supra note 365), he also admits
"[t]hat likes be treated alike does not mean that legal principles must strive for uniformity at all costs."
(FRANCK—FAIRNESS, supra note 10, p. 39). This would appear to contradict his stance on the application
of the democratic ideal.

37 See De Souza supra, note 315, p. 533.
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world community is currently set up, every sovereign member state of an IGO would need
to have an equal say in the voting process and this would be an unrealizable scenario. For
instance, the UN would be expected to have all of its member states agree unanimously at
all times. Requiring unanimity or a veto would inevitably lead to an impasse and would
thus undermine the ability of the UN, and particularly the Security Council, of preserving
international peace and security. Perhaps, establishing democracy within the IGO decision-
making processes would give international institutional law-making a little more legitimacy.
However, this new found legitimacy would come at the expense of a less functional, if not

a dysfunctional, organization.>™

Despite the merits of democracy and its unequivocal importance as an internationally
held principle, it cannot be fully reconciled with the function in the context of international
institutional law. A functional international legal order must take precedence over a
democratic one. Like the centuries-old principle of SE, democratic entitlement is not
functionally realizable in the specific context of international institutional law. Accordingly,
although both SE and democracy can still be broadly and legitimately applied principles in

the general field of international law, both must be sacrificed within 1GOs.*”

34 See infra Part V.A.S.

375 But ¢f. Franck —Democratic Governance, supra note 365, p. 87. Franck argues that democracy is a

subsidiary right to peace. While this may be so, I contend that democracy must also be subordinate to a
functional and a legitimate decision-making order in global govemnance.




II1. DECISION-MAKING IN INTERNATIONAL
POLITICAL ORGANIZATIONS

In the next part of this study I analyze the role which the principle of SE has played in
the two most influential political IGOs of the twentiecth century, namely the
United Nations (UN) and the International Labour Organization (ILO). After
outlining their genesis and purpose, I discuss the composition of their key decision-making
organs, examine their powers and establish how both the UN and the ILO attempt to

accommodate the doctrine of SE in their decision-making processes via formal equality.

In Part III.A, I discuss how the UN misinterprets and de jure embraces the doctrine of
SE while it de facto rejects it within its VMs and VPs. Specifically, I establish that despite
its founders' intention to preserve the concept of SE in the UN General Assembly and to
ignore it in the UN Security Council, SE has proven to be neither a functional nor a

legitimate principle in this Organization. It should, accordingly, be abolished from the UN.

Specifically, after a brief introduction into the origins and structure of the UN, 1 discuss
the restatement of the principle of SE in the UN Charter (I1I.A.1.a) and the exegesis of this
principle in the Declaration on Friendly Relations (111.A.1.b). I then explore how SE seeks
credence in the UN General Assembly (III.A.2) and how it is breached in the UN Security
Council (I11.A.3). Finally, I examine the cumrent level of functional legitimacy of the
principle of SE in the UN (III.A.4.a) and look at past and current proposals for reforming
the UN's VMs and VPs (II[.A.4.b).

In Part [11.B, I explore the unique attributes of the ILO and discuss the role which the
principle of SE has played in the establishment of its VMs and VPs. After introducing the
ILO's genesis and structure (III.B.1), I examine its constitutional foundations relating to
the principle of SE (I11.B.1.a). I then explore its legal status as a UN Specialized Agency
and its indirect legal adherence to the principle of SE (II1.B.1.b). In the following section, |
study the dual, tripartite and quadruple representation found in the General Conference
(II1.B.2.a(i)) and in the Governing Body (II1.B.2.a(ii)). I evaluate the effect of SE on the
ILO's binding and non-binding decision-making (I11.B.2.b) and the role of SE in the
manifestation of the 'one state, four votes' rule (I11.B.2.c). In the third section, I evaluate

the impact of majoritarianism in conjunction with the inability to make reservations in the
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ILO's treaty-making (I11.B.3). Finally, I assess the role that the principle of SE plays in the
decision-making processes of the ILO and conclude that it is neither a functional nor a
legitimate principle in this IGO (111.B.4).
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A. THE UNITED NATIONS (UN)

"[A] vital and central role in global governance falls to people coming
together in the United Nations, aspiring to fulfil some of their highest
goals through its potential for common action.”

The Commission on Global Governance®®

The UN was established in the aftermath of W.W.II, in 1945.>” Today it is the world's
foremost international political organization. Having been founded at a tme when
Functionalism— postulating a co-operative ethic—reigned supreme in the sphere of
international relations, the UN's raison d'éire was to provide international peace and
security, to foster friendly relations between nations, and to realize international co-

operation.*”®

For the purpose of accomplishing its intended mission, the architects of the UN set-up
six principal organs: 1) the General Assembly (GA); 2) the Security Council (SC);
3) the Economic and Social Council (ECOSOC); 4) the International Court of
Justice (ICJ); (5) the Trusteeship Council, and 6) the Secretariat.’” While all of
these organs are decision/rule-making bodies,* the GA and the SC, being the UN's most

significant decision-making organs, are the focus of the present chapter.

376 COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 225.
377 See Wilhelm G. Grewe, The History of the United Nations, in THE CHARTER OF THE UNITED
NATIONS: A COMMENTARY 1, 2 (Bruno Simma et al. eds, 1994).

378 U.N. CHARTER art. 1. "The Purposes of the United Nations are:

1. To maintain international peace and security...

2. To develop friendly relations among nations based on respect for the
principle of equal rights...

3. To achieve international co-operation in solving international problems...

4. Tobe a centre for harmonizing the actions of nations in the attainment of
these common ends."

37% U.N. CHARTER art. 7; Jacqueline Dutheil de la Rochere, Organes: Article 7, in Lo CHARTE DES
NATIONS UNIES: COMMENTAIRE ARTICLE PAR ARTICLE 212 (Jean-Pierre Cot and Alain Pellet eds, 1985).

380 f FRANCK— FAIRNESS, supra note 10, pp. 173-217. Even the Secretariat can be considered as a
UN decision-making body. Discussing the "good offices" functions of the UN Secretary General, Franck
shows how a number of new initiatives and decisions—at times, independent from the General Assembly
and the Security Council—have emerged directly by the Secretary-General during the past decades,
particularly in UN efforts to mediate conflicts between and within states. One recent example has been the
UN Secretary Mission to Iraq. Mr. Kofi Annan reached an agreement with Saddam Hussein (regarding the
inspection of his presidential palaces by UN officials searching for biological weapons) which averted US
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Considered to be the extension of the failed League, the UN was conceived, in part, to
remedy the structural birth defects (i.e. unanimity voting) which plagued its predecessor
and which are believed to have contributed to the League's failure to prevent the Second
World War.?® However, as will be examined herein, it is likely that the UN has similar

and perhaps more pronounced inherent flaws in its framework (i.e. SE).

In the following sections, I examine what 1 believe to be erroneous claims made by
members of the diplomatic and juridical communities regarding the application of the
principle of SE in the UN. I argue and establish that this principle has never found
application within the UN, either in the GA or in the SC. I explore the impact which the
"restatement"” of the principle of SE in the UN Charter, and its subsequent elaboration in
the UN resolution Declaration on Friendly Relations, had on international law and argue
that these two events heightened the confusion in legal scholarship regarding the principle
of SE in international institutional law. This confusion, in turn, resulted in the compromise
of the legitimacy and functional existence of the principle of SE in the wider spectrum of
international law. Lastly, [ attempt to establish how the calls for reform based on claims of

SE are infructuous and undesirable in the UN.

military action. See Tumner, supra note 237, p. A7, Lafleur, supra note 237, p. B12; Coulon, supra note
237, p. A7, reporting on the UN Secretary General's political accord with Saddam Hussein.

381 See supra Part I1.B.3.c(i).
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1. THE PRINCIPLE OF SOVEREIGN EQUALITY IN THE UNITED NATIONS

As noted earlier, the first time the principle of SE was expressly foreseen in an IGO's
constituent act was in the UN Charter’® —although it had implicitly been applied in earlier
IGOs (i.e. the League and the ILO). Its inclusion in the UN Charter has had tremendous
impact with regard to its place in the international legal system.

Despite the egalitarian provision of SE in the UN Charter, reality reflects the primacy of
existing inequalities.*® In the twentieth century these inequalities between large and small
nation-states have been further accentuated by the great disparity between poor and nch
nation-states.>® Of course, inequalities between nation-states exist whether they are
members of IGOs or not. However, I maintain that there is an important distinction to be
made between the tenet that, (1) all states are sovereign and enjoy equal protection as a
general principle of international law and (2) all states have sovereign and equal rights—i.e.
voting rights—within the specific context of international institutional law, especially
within the world's most important political organization. This proposition assumes that,
because the international community's interdependent needs and interests result in global
governance, the individual will of states is subordinate to their collective will as expressed

via international institutions.*®

In the first scenario, when states stand on their own, acting outside the sphere of an
organized structure, their inequality in relation to other states makes them more vulnerable
and thus in need of greater protection. Therefore, the principle of SE serves as a
functional reference point by which states, while preserving all their sovereign rights,

interact with one another on an equal basis, each taking their decisions free from the

382 See UN. CHARTER art. 2, para. 1.
383 TUCKER, supra note 47, p. 33; JESSUP—MODERN LAW OF NATIONS, supra note 51, p. 30.

e Boutros-Ghali, supra note 254, pp. 9, 11. Boutros-Ghali holds that "au XIX* siécle se ramenail a
l'inégalité des ordres; grandes et petiles nations" while "{l]'inégalité du XX*™ siécle est une inégalité totale;
c'est une inégalité de condition de vie, de civilisation, de puissance, une inégalité quasi fatale."

385 Cf. JESSUP—MODERN LAW OF NATIONS, supra note 51, p. 2, noting in 1959 that "[u]ntil the world
achieves some form of international government in which a collective will takes precedence over the
individual will of the sovereign state, the ultimate function of law, which is the elimination of force for the
solution of human conflicts, will not be fulfilled." Cf. also generally THE COMMISSION ON GLOBAL
GOVERNANCE, supra note 19, noting that at the end of the twentieth century we do have a system of global
governance.

386 Cf.D. LASOK AND J.W. BRIDGE, LAW & INSTITUTIONS OF THE EUROPEAN COMMUNITIES 4 (4th
ed. 1987). The authors discuss how "[t]he Second World War demonstrated ... the vulperability of the
sovereign state concept. The sovereign state could no longer guarantee the protection of the citizen ...".
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auspices of any international institution.®® This corresponds to Grotius' concept of SE
where states interact on equal footing without any preferential or discriminatory treatment
being afforded to them.*® In other words, the only reference point for the principle of SE
is sovereignty. If a state is recognized as being sovereign within the international

community, then it is treated equally in its exchanges with fellow sovereign states.

Furthermore, the concept of equality between nation-states is necessary in order to
counter hegemony. Because "[s]overeignty, in its meaning of an absolute, uncontrolled
state will, ... is the quicksand upon which the foundations of traditional international law
are built",*® the juxtaposition of the concept of equality tempers the potentially devastating
effects of absolute sovereignty. By affording equality to all sovereign states in general, the
principle of SE plays an important functional and legitimate purpose in protecting the rights
of one state from being undermined by another. Hence, in relations between states, the
principle of SE remains a general notion upon which they recognize and transact with one
another, preventing any theoretical superiority which would impede friendly relations and

encourage conflict.

In the second case, i.e. when acting within an organized structure, the same protection is
not required because all states have joined an IGO and have thus compromised their
sovereignty in the pursuit of common goals.*” They, therefore, act in union and speak in
one voice—i.e. the organization's—and their rights are safeguarded via their membership
in the 1GO. Indeed, the phenomenon of the twentieth century society being organized
through multilateral institutions has considerably changed the perspectives of international

law-making and implementation.>”'

As such, the equality of sovereign states has a different
purpose and function in the UN as opposed to when it is applied outside the sphere of this
IGO. In other words, because the UN is a separate entity endowed with the right of
decision-making from and for all its members, UN member states share their sovereignty in
the areas of international peace and security. Under the umbrella of the UN, and on 1ssues
under its mandate, sovereign states are not subject to the same vulnerabilities in their
interactions. Consequently they do not require the same protection as when acting outside

the IGO's auspices.

387 See JESSUP— MODERN LAW OF NATIONS, supra note 51, pp. 35, 40-41, arguing that "[l]ike the legal

attribute of equality, the function of sovereignty as a legal concept was to protect the state in a world devoid
of any alternative to self-protection."

388 See DICKINSON, supra note 239, p. 67, discussing that "[e]qual protection of the law was a necessary
corollary of sovereignty and independence in the Grotian system." See also pp. 35, 58.

389 JESSUP—MODERN LAW OF NATIONS, supra note 51, pp. 2, 40.
30 See id. at 41.
31 Emmanuel Roucounas, Engagements paralléles et contradictoires, 206 R.C.A.DI 13, 25 (1987).
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Furthermore, as hegemony within IGOs is theoretically impossible because all states
have the same common purpose, the principle of SE has neither a functional nor a
legitimate role in international institutional law. International cooperation is, in large part,
necessitated by the ever increasing interdependency in such fields as science, technology,
economics, environment and defense, to name but a few.”* It follows, then, at least
theoretically, that it is IGOs, and not individual member states, who have the higher
authority with regard to the organization's primary functions. For example, it is the UN, as
a separate and independent entity, which has exclusive power over collective peace and

security issues, and not the individual member states.

The deficiency of scholarly analysis in distinguishing between "equal protection of the
law" and "equal capacity for rights"*” has been further compounded by the unsatisfactory
distinctions made by publicists concerning the application of SE within international
institutional law as opposed to its function within international law in general. Moreover, as
will be examined in the following subsection, by attempting to apply the principle of SE

outside its intended context, the UN Charter has confused the issue even more.

a) The Restatement of Sovereign Equality in the United Nations
Charter: A Misstatement

The equality of sovereign states is one of the basic founding principles of the UN.
Article 2(1) of the UN Charter states that:

"The Organization and its Members, in pursuit of the Purposes
stated in Article 1, shall act in accordance with the following
principles:

1. The Organization is based on the principle of the sovereign
equality of all its members” (emphasis added).

I postulate that one of the most significant defects of the UN is its misinterpretation of
SE and its alleged application as one its founding principles. Albeit well intentioned, the
UN founders erred by including the principle of SE as one of the UN's constitutive
principles. They erred again when they attempted to apply SE in a different context than

that for which it was intended; and they erred once more when they did not recognize that

32 See COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 42.

S DICKINSON, supra note 239, p. 148.
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SE is not a functional principle within international institutions.

The problem here is that—contrary to the views held by many international legal
scholars who claim that this article "restates" the customary international law principle of
SE* — Article 2(1) of the UN Charter is not a restatement of the principle as expressed in
international law but rather a misstatement of it. It misstates international law because the
centuries-old principle of SE emerged with the genesis of modern international law and was
intended to be employed within the then current structure of the world community. In the
sixteenth, seventeenth and eighteen centuries IOs did not exist. In fact, NGOs and 1GOs
did not emerge in the international legal system until the nineteenth century, and only
proliferated in the twentieth century. Therefore, they were never engaged vis-a-vis the
doctrine of SE.

If the UN founders wished to restate the principle of SE they would, or should, have
incorporated it in a form which was exclusive of any international institutional structure.
For instance, Article 2(1) of the UN Charter could have read as follows: "1. The
Organization recognizes the principle of the sovereign equality in the international
community of nations" (emphasis and changes added). Stated this way the UN member
states would have affirmed their adherence to the principle of SE by restating its true and
originally intended meaning that there is no hierarchy between nation-states in the structure
of the international community.” At the same time, however, this proposal would exclude

the principle of SE from the scope of application of the UN's operational structure.

In the past, other eminent international scholars have also recognized the misstatement of
the principle of SE as enshrined in the UN Charter and offered more radical solutions. In
particular, Clark and Sohn (1962) proposed a revision of Article 2(1) by seeking to

396

eliminate the term "sovereign equality" altogether.” However, it is unlikely that this

proposition is a viable alternative. Eliminating reference to the principle of SE from the

9% See René-Jean Dupuy, Article 2: Commentaire général, in LA CHARTE DES NATIONS UNIES:

COMMENTAIRE ARTICLE PAR ARTICLE 71, 72 (Jean-Pierre Cot and Alain Pellet eds, 1985) [hereinafter:

Dupuy-Charte]. See also QUoc DINH ET AL., supra note 2, pp. 413-414.

= Cf. SHAW, supra, note 5, p. 6, discussing the recognized basis of the international legal system to

be the so-called horizontal authority which is characterized by non-hierarchical powers.

3% See GRENVILLE CLARK AND LOUIS B. SOHN, WORLD PEACE THROUGH W ORLD LAW 6 (2nd rev. ed.
1962) [hereinafter CLARK & SOHN]. They proposed the revised article to read as follows:

"All nations shall be equally entitled to the protection guaranteed by this revised
Charter, irrespective of size, population or any other factor; and there are reserved
to all nations of their peoples all powers inherent in their sovereignty, except such
as are delegated to the United Nations by this revised Charter, either by express
lemguagt?3 or clear implication, and are not prohibited by this revised Charter to the
nations."
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entire international legal forum would signal a hierarchical community structured around the
de jure recognition of certain states' superiority to others. Hegemony, however, has never

been an acceptable alternative to SE in the international community:.

By choosing to base their institution on the principle of SE, the UN founders not only
changed the purpose and destination of this principle from its intended use—only between
states and not within IGOs—but, more importantly, they disregarded the obvious and
fundamental contradiction between the principle of SE and the theory of international
cooperation—i.e. Functionalism. Indeed, by definition, functional criteria are also non-
egalitarian.®” Since the very essence of cooperation requires compromise, Functionalist
ethic is inherently inconsistent and incompatible with individual will or unilateral action.
Thus, the only way a state can avoid giving up its sovereign individual will, and thus its
right to SE, is by remaining outside the international institutional framework. The mere fact
of belonging to an international institution necessarily means that a state, in pursuit of the
common benefit of all member states and of the function of the IGO, and in the areas which
fall under the IGO's mandate, relinquishes or shares its sovereignty and, therefore, cannot

claim the nght to SE within this organized structure.

b) Explaining the Principle of Sovereign Equality in the

Declaration on Friendly Relations

In 1970, a quarter of a century after the UN Charter came into force, the UN GA
attempted to rectify the misapplication of the principle of SE with the Declaration on
Friendly Relations.>® This resolution defined seven key international law principles, one of
which 1s SE. Ironically, however, the meaning of SE provided by the resolution deviates
from the meaning of SE provided in the UN Charter. Returning to its roots, the definition
of SE foreseen in the Declaration on Friendly Relations conforms to the original meaning of
SE, provided by the early international law publicists who envisioned application of this
principle for inter-state relations and not for intra-institutional operations.> After all, when
modem international law was being developed in the sixteenth and seventeenth centuries
the world was just in the process of being transformed into a community of nation-states.
As noted earlier, 10s did not emerge until the end of the nineteenth century. It is therefore
this UN resolution, and not the UN Charter, which provides the true restatement of the

*7 Boutros-Ghali, supranote 254, p. 53.

38 See supra Part I1.3.b.
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customary principle of SE in international law.

Unlike the UN Charter which specifically refers to the principle of SE in the context of
its organization, the Declaration on Friendly Relations makes no mention of the principle of
SE finding application within infernational institutions. Instead, it provides that "[a]ll states
enjoy sovereign equality. They have equal rights and duties and are equal members of the
international community" (emphasis added).*® Accordingly, the resolution represents a
significant exclusion of the principle of SE from IGOs and is, therefore, an important
deviation from the UN Charter. Remarkably, this distinction is often overlooked.

On the other hand, since the Declaration on Friendly Relations does not explicitly
exclude SE's application from IGOs, and since 1GOs are part of the international
community, one could argue that the term 'international community' includes international
institutions and, therefore, this GA resolution does indeed implicitly apply within IGOs, as
well as within IGOs' VMs and VPs. However, this would be too liberal of an
interpretation, particularly in the context of the Declaration on Friendly Relations where
four of its seven stated principles—i.e. respect of territorial integrity, duty of non-
intervention, duty to co-operate vis-a-vis the UN Charter, and duty to fulfill UN
obligations in good faith—make specific reference to the UN. The remaining three
principles—i.e. SE, self determination, and dispute resolution—make no reference to either

the UN or any other organization.*

With this liberal rationale, the principle of self-determination of peoples should also be
applicable within IGOs. Of course, this principle's application is fundamental in the general
context of international law but its application would be nonsensical within IGOs and, thus,
no one has dared to claim such a misapplication. The same logic, however, has not always
prevailed with regard to the principle of SE, and the international diplomatic and legal
communities persist in their erroneous interpretation and application of this principle within
[GOs.

For instance, referring to all the current players of the international legal system—i.e.
states, 1GOs, NGOs, individuals and multinationals, (see Diagram I)—the liberal
interpretation, which has misplaced SE within IGOs, could also misplace SE within the
context of multinational corporations, individuals and NGOs. Of course, application of SE

39 See DICKINSON, supra note 239, pp. 68-162.

"0 See Declaration on F. riendly Relations, supra note 290.
401 )
See id.
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within these contexts would be non-sensical and such misapplications have, therefore,
never been an issue. Yet, because of the presence of state actors within IGOs, SE has been
generally and erroneously held to be a principle within IGOs.

The difficulty with the definition of SE provided in the Declaration on Friendly Relations
is its legal standing as a GA resolution. As will be further discussed in the next section, a
GA resolution is technically not a legally binding instrument. When adopted by
consensus,* however, it is de facto widely considered to be "soft law", carrying high
moral authority, as it reflects the will expressed by a large number of the world's nation-
states.*” Regardless of their moral value, however, GA resolutions are subordinate norms
to the UN Charter because as primary rules they are hierarchically inferior to secondary
rules.*® As such, this resolution cannot result in a de facto amendment of the UN Charter,
which has been de jure adhered to by all UN member states.** Thus, the ambiguity
concerning the principle of SE within the international legal system persists.

402 FRANCK — POWER OF LEGITIMACY, supra note 123, p. 113.

403 See Johnston—Functionalism in International Law, supra note 77, p. 31, n.95. Referring to "soft
law", the author considers that the world community opinion expressed through UN GA resolutions—
although not accorded legally binding force—is nonetheless important because it serves a dedlaratory
function. See also Lauterpacht, supra note 28, p. 595 for a discussion on the emergence of "soft law"; Kay
Hailbronner and Eckart Klein, Functions and Powers, in THE CHARTER OF THE UNITED NATIONS: A
COMMENTARY 226, 238 (Bruno Simma et al. eds, 1994) hold that GA resolutions are not legally binding
and "can at most be used as evidence of customary international law or a general principle of law." See
generally Weil, supra note 8, discussing the relative normativity of resolutions in international law.

Cf. Charlesworth et al., supra note 24, p. 616, discussing and drawing a parallel between the Feminist
and the Third World challenges to international law Charlesworth holds that "[d]eveloping states have also
emphasized decision making through negotiation and consensus, and through the use of nontraditional
methods of lawmaking such as the "soft law" of General Assembly resolutions."

4 See supra Diagram 111 Hierarchy of Basic International Norms.
405 See U.N. CHARTER arts 108 and 109 providing the procedure to be followed for its amendment.
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2. SEEKING CREDENCE IN SOVEREIGN EQUALITY IN THE GENERAL

ASSEMBLY

"International law reflects first and foremost the basic state-oriented
character of world politics. Units of formal independence benefiting
from equal sovereignty in law and equal possession of the basic
attributes of statehood have succeeded in creating a system enshrining
such values. Examples that could be noted here include non-
intervention in internal affairs, territorial integrity, non-use of force
and equality of voting in the United Nations General Assembly".

M.N. Shaw**®

a) Structuring the United Nations' Plenary Organ on the basis of
the Principle of Sovereign Equality

All UN member states are members of the GA.*" It is, therefore, the UN's—indeed, the
world's—most universal organ®® and is currently comprised of 185 members—a
significant increase since the time of its inception in 1945 when it was composed of only 50
states.*” It is thought that the principle of SE—as the founding principle of international
law and the UN—is the reason all UN member states enjoy the symbolic universal
membership in the GA.*°

A seat in the GA entitles UN members equal time to voice their concerns on a wide range
of issues in an international forum. Indeed, it is a unique world forum where virtually all
states—independent of their political or economic ideologies, of their geographic or
population size, and of their military power— participate on equal footing, nation-state to

405 SHAW, supra note 5, pp. 41-42 (emphasis added).

407 As of December 15 1994, there were 185 member states of the UN. The GA was set up as the non-
permanent organ of the UN, as opposed to the SC which was conceived to be its permanent organ. See
Anpex IL.

408 spe Mohamed Bennani, Fonctions et Pouvoirs: Article 10, in LA CHARTE DES NATIONS UNIES:
COMMENTAIRE ARTICLE PAR ARTICLE 249 (Jean-Pierre Cot and Alain Pellet eds, 1985).

49 Grewe, supranote 377, p. 2.

410 N. CHARTER art. 2, para. 1; Declaration on Friendly Relations, supra note 290; Quoc DINH ET
AL., supra note 2, pp. 594-595; FRANCK—POWER OF LEGITIMACY, supra note 123, p. 101.
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1

nation-state, and discuss international ce and security issues.*'' Contrary to the
pea ary

Aristotelian notion of equality, unequals are treated equally within the GA.*?

(i) The Classic Voting Rule of 'One state, One Vote'

As the principle of SE presumably provides for equal representation of all member states
in the UN's GA, it is also reportedly responsible for each state's entitlement to one vote

414 mle where,

within this plenary body.*”® This is known as the one state, one vote
irrespective of its actual size, population, financial or military power, each member state is
juridically equal to its fellow member states and each has equal voting power to influence
the outcome of a GA resolution. In other words, in theory, the People's Republic of China,
with 1.4 billion inhabitants, is no more influential within the GA than the Principality of
Monaco, which has a population of 30,000. Similarly, the US, which is the biggest
financial contributor to the UN,*" is entitled to one vote within the GA as is the Republic
of Haiti, which contributes little to the UN yet benefits greatly from a multitude of UN

assistance programs.

In practice, however, the 'one state, one vote' rule has created disproportionate influence
in the GA as the smaller states, numerically superior to the 'great powers', de faclo
monopolize the outcome of UN resolutions, even though they represent but a small fraction
of the world's population and resources.*® Political networking often enables a certain

417

number of states to align themselves with others and vote in concert.™’ This solidarity in

“11 Bur see Eban, supra note 138, p. 48. With his decade-long experience as the Israeli ambassador to the

UN, the author believes that "[o]ne of the main weaknesses of the United Nations is its predilection for
public debate in vast audiences with massive participation."

N2 goe ARISTOTLE—POLITICS, supra note 162, pp. 195, 206-209 for a discussion on the Aristotelian
concept of equality requiring that equality exist for equals and inequality for unequals.

413 UN. CHARTER art. 18, para. 1, "[e]ach member of the General Assembly shall have one vote";
SHAW, supra note 5, pp. 41-42. See BOWETT, supra note 13, p. 44; Mbaye, supra note 5, pp. 79-96;
Tavernier, supra note 38, p. 501 Quoc DINH ET AL., supra note 2, pp. 594-595.

“14 Mbaye, supra note 5, pp. 79-96; Tavernier, supra note 38, p. 501.

415 The US has also been the biggest delinquent in its payments to the UN. During the mid nineteen
nineties, the American government has withheld payments to the tune of over one billion dollars in order to
force UN-related reforms.

416 see Robert F. Meagher, Introduction, in Symposium: The United Nations: Challenges of Law and
Development, 36 HARV. INT'L L.J. 273, 275 (1995). Discussing the imbalance created in the GA,
originally, by a group of 77 developing countries (which became known as the "Group of 77" or "G-77")
and which later grew to as many as 125 countries.

7 See Boutros-Ghali, supra note 254, p. 58.
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voting, otherwise known as bloc voting,*'®

negates the purpose of the 'one state, one
vote' voting rule in the GA because the pooling of votes—i.e. these so-called "caucusing
groups" are a coalition of states based on geographic, regional, ideological, political,
economic or other common interests*”” —imbalances the individual vote cast by each state.
Thus, according to given loyalties between states—e.g. between Arab states—a variety of

collations are formed to endorse a given proposition—e.g. on the Middle East.*

Through the years, the balance of power in the GA has increasingly shifted towards the
smaller states. This imbalance became more evident as the decolonization movement of the
nineteen sixties gave rise to the birth of many new nation-states which gained membership
to the UN and obtained the right to vote within the GA.**!

In the nineteen seventies, the US expressed concerns with what it perceived to be the
irresponsibility of the numerical majority in the GA** whose participation in the decision-
making processes was completely insensitive to economic, military and other sources of
power. In the following decades, these concerns developed into serious criticisms of what
was widely regarded as the absurd balance of power held by Third World states which
were considered to be abusing their numerical voting power within the GA.*®

By the nineteen nineties, the disproportionate balance of power in the GA had intensified

even more. As the former Eastern Bloc countries gained entry into the UN, the GA has

418 See BENNETT, supranote 41, p. 87, M. Margaret Ball, Bloc Voting In The General Assembly, in
INTERNATIONAL ORGANIZATION: PoLITICS & PROCESS 77 (Leland M. Goodrich & David A. Kay eds,
1973), defining bloc voting as "any group which consistently votes as a unit on all or particular kinds of
issues" because of regional, geographic, ideological, or common interests. But see pp. 81-99, Ball provides
the voting results of various issues where, quite often, there was no evident alignment amongst the great
powers nor amongst the members of the Commonwealth. See also Sabine Von Schorlemer, Blocs ad
Groups of States, in UNITED NATIONS: LAW, POLICIES AND PRACTICE, VOL. 1, 69-77 (Riidiger Wolfrum,
Christiane Philipp eds, 1995) for a discussion on blocs and regional groups of states and their formation of
voting alignments —based on strategic, ideological and/or economic considerations—within the UN GA.

419 ee Soo Yeon Kim and Bruce Russett, The New Politics of Voting Alignments in the United
Nations General Assembly, 50 INTL ORG. 629, 644-645 (1996).

420 See generally UNITED STATES DEPARTMENT OF STATE, VOTING PRACTICES IN THE UNITED
NATIONS 1996 (Report to Congress Submitted Pursuant to Public Law, 101-167) (March 31, 1997)
[hereinafter 'US DEPT. STATE—UN VOTING PRACTICES']; Hanna Newcombe, Michael Ross and Alan G.
Newcombe, United Nations Voting Patterns, 24 INT'L ORG. 100 (1970).

421 See TUCKER, supra note 47, pp. 34-35. See also Philip Kunig, Decolonization, in UNITED
NATIONS: LAW, POLICIES AND PRACTICE, VOL. 1, 390-396 (Riidiger Wolfrum and Christiane Philipp eds,
1995) [hereinafter "Kunig—Decolonization'] discussing the historical development, legal basis and
substantive movement of decolonization.

*22 Inis L. Claude Jr., The Political Framework of the United Nations' Financial Problems, in
INTERNATIONAL ORGANIZATION: POLITICS & PROCESS 107, 125 (Leland M. Goodrich & David A. Kay
eds, 1973) [hereinafter 'Claude—The Political Framework of the UN's Financial Problems']. In the early
seventies there was "a keen awareness in the United States of the shift in the balance of voting power which
[was] taking place in the Assembly. Correctly or not, the United States fearfed] increasing ‘irresponsibility’
on the part of the Assembly."

4B Crawford—Islands as Soverei gn Nations, supra note 273, p. 285,
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been overwhelmed by smaller states which now, more than ever, numerically dominate and
influence this plenary's body decision-making power. This has intensified the long-
standing calls for reforms.*** While the numerical majority—developing states—wish to
obtain more and binding decision-making powers in the GA, the numerical minority—
industrialized states—vigorously contest these aspirations claiming that, because of SE,
their consent is a condition sine qua non to the establishment of international norms.***
They, therefore, would like to see the imbalance of power in the GA balanced by a voting

rule more representative of the real power of each member state.

Clearly, one vote per state does not equitably represent the various identity vanables—
i.e. a state's geography, population, wealth, military strength, etc. —which differentiate the
states with a seat in the GA. Moreover, it is against the nature of things, and it is the
ultimate unjustified inequality, to give the small states the same voting power as the big
states—i.e. to treat unequal states equally.*® Therefore, the 'one state, one vote' rule,
although certainly facilitative, is also seriously flawed for it does not reflect the actual
situation of its members' states. In fact, one can go so far as to argue that it is not merely a
simplistic voting rule, but also utterly hypocritical, for—by ignoring actual inequalitiés
between sovereign states and allotting them identical voting rights—it purports to reflect
equality while, in reality, it reflects little more than numerical equality. In this sense, it is
widely acknowledged that this GA voting rule does not reflect real equality but rather

formal equality.*’

(ii) Sovereign Equality in the Context of Non-Binding
Decision-Making

Being a universal body—both within the UN and the international community in
general —the GA has the potential of being the locus of the most representative decision-
making in the UN and, indeed, in the world. Yet, according to the UN Charter, this
plenary organ is only a deliberative body, authorized to make recommendations or

42% See Von Schorlemer, supra note 418, p. 76. See generally Klaus Dicke, Reform of the United

Nations, in UNITED NATIONS: LAW, POLICIES AND PRACTICE, VOL. 2, 1012-1023 (Riidiger Wolfrum,
Christiane Philipp eds, 1995).

425 See Danilenko, supra note 53, pp. 360-361.

426 See Boutros-Ghali, supra note 254, p. 55.

427 See Claude—The Political Framework of the UN's Financial Problems, supra note 422, pp. 121-

122; Boutros-Ghali, supra note 254, p. 10 discussing "I'égalité formelle" afforded to states when joining
IGOs.
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resolutions.*® Hence, the principle of SE finds application in a seemingly powerless body
which lacks legislative and binding powers.*”

Given the GA's universal composition, the developing states (being in the majority)
would like to see this organ's resolutions have legislative power with binding authority in
international law, rather than simply be recommendations devoid of legal and binding
power.* Not surprisingly, the industrialized states (being in the minority, and some which
are also members of the SC) prefer to hold on to the decision-making power in the SC
where they dominate and, therefore, oppose conferring legally binding effect on GA

resolutions.*

Although the UN Charter empowers the GA to discuss issues and recommend
solutions,®* the legal value of its resolutions has been questioned because it has not been
clearly understood whether GA resolutions were merely a political exercise or whether they

created international law. As I note below, the answer to this lies somewhere in the middle.

In 1955, an International Court of Justice advisory opinion addressed the issue
regarding the value of GA resolutions and ruled that, because the GA does not have the
mandate to create international law, its resolutions have no legal binding power.** This
ruling has since been confirmed by other authoritative international jurists.*** In fact, the
only binding resolutions that can legally emanate from the GA are in three internal areas: 1)
election of the Secretary-General; 2) election of a member state to the SC (Article 18 UN
Charter) and; 3) apportionment of the expenses of the Organization (Article 17 UN Charter
). No other GA resolution has the legal power to bind its members since the UN Charter

does not empower it to enact or alter international law.**

428 U N. CHARTER art. 10.
429 See Stephen Schwebel, The Legal Effect of Resolutions and Codes of Conduct of the United Nations,
reprinted in STEPHEN SCHWEBEL, JUSTICE IN INTERNATIONAL LAW: SELECTED WRITINGS 499 (1994).

430 Danilenko, supra note 53, p. 359. See also COMMISSION ON GLOBAL GOVERNANCE, supra note 19,
p. 226, explaining that the new member states of the UN tried to make the GA the centre-stage for decision-
making, "but the majorities they mustered in the General Assembly could only recommend, not determine.
Too often the 'new majority' mistook voting power for decision-making power, with inevitable frustration."
41 See Danilenko, supra note 53, pp. 360-361.

432 See U.N. CHARTER art. 10, referring to the GA's powers of discussion and recommendation;
Schwebel, supra note 429, p. 499.

433 See South-West Africa—Voting Procedure, Advisory Opinion of June 7th 1955, ICJ Reports 1955;
Schwebel, supra note 429, p. 499.

434 See SHAW, supra note 5, p. 3, qualifying the UN GA resolutions as not legally binding. See also
Schwebel, supra note 429, p. 499 (1994) eloquently addressing the limitations of the GA's powers.

B3 See Schwebel, supra note 429, p. 499.
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Since the GA's resolutions are generally not legally binding, one would think that the
world's industrialized countries, despite being in the numerical minority, would not be
concerned with Third World dominance with regard to this plenary organ's decision-
making. However, it has been correctly argued that, from a "functionalist perspective, a
resolution of the UN GA is not necessarily devoid of juridical significance simply because
it is not formally binding."*° Indeed, because GA resolutions symbolize the only broad
expression of world opinion on a given peace or security issue, and as they are not subject
to confirmation or review by another body, their declaratory function and moral authority is
considered to carry a high degree of legitimacy.*” Therefore, despite the UN Charter, the
GA has the political leverage to develop customary international law or general principles of
international law.**®* As such, because they are not completely devoid of legal effect, GA

resolutions have come to be known as "soft law".*°

b) From Unanimity to Majoritarianism

Historically, and with regard to the decision making processes within the League,
unanimity was the primary voting rule, while majoritarianism was the exception to this
rule.** The concept of unanimity stemmed from the principle of SE which held that no
sovereign state could be bound by a decision without its own consent.**! Because of the
perception of the principle of SE in international law, the voting rule of unanimity was
institutionalized in most international decision-making arenas of the nineteenth and early
twentieth century—e.g. in the Hague Conferences of 1899 and 1907 in the League,
between 1919 and 1945.**

In 1969, the Vienna Convention on the Law of Treaties enshrined unanimity as its

436 Johnston —Functionalism in International Law, supra note 77, p. 31, n.95.

i Schwebel, supra note 429, p. 511; Johnston—Functionalism in International Law, supra note 77, p.

31, n.95. See Hailbronner and Klein, supra note 403, p. 238; BROWNLIE— PRINCIPLES, supra note 30, p.
699. See generally FRANCK—POWER OF LEGITIMACY, supra note 123; Weil, supra note 8.
438 See Hailbronner and Klein, supra note 403, p. 238.

439 See Charlesworth et al., supra note 24, p. 616; Johnston—Functionalism in International Law,
supra note 77, p. 31, n.95; Lauterpacht, supra note 28 p. 595. See also Weil, supra note 8, p. 416,
discussing the varying legal value of recommendations, resolutions and decisions, Weil suggests that the
demarcation line for creating or not creating legal rights is hazy. In this respect, he concludes that "we are
faced with a pathological phenomenon of international normativity".

440 With the exception of procedural questions and admission of new members where majority voting
sufficed, the League applied the covenant of 'unanimity' as a rule on all of its decisions.

41 See BENNETT, supra note 41, p. 82; Boutros-Ghali, supra note 254, pp. 27, 55, SCHERMERS &
BLOKKER, supra note 1, p. 812.

442 7 emanek, supra note 64, pp. 860-861.
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primary voting rule for international law-making. Article 9(1) foresees that "[tJhe adoption
of the text of a treaty takes place by the consent of all the States participating in its drawing
up except as provided in paragraph 2". As such, states' SE is presumably preserved
because decision-making, and thus law-making, cannot take place without their consent.**
Of course, unanimity, like SE, is easier preached than practiced. Recognizing the
impracticality of reaching unanimous decisions, the Convention provided an exception to
the unanimity rule. Thus, Article 9(2) stating that "[t]he adoption of the text of a treaty at an
international conference takes place by the vote of two-thirds of the States present and
voting, unless by the same majority they shall decide to apply a different rule" provides for
majoritarianism as a residual voting rule.

Since the UN enshrined the principle of SE in its Charter, one would presume that it
would also provide for unanimity as its voting rule. Ironically, however, majority is the
rule in most of the Organization's decision-making processes. Indeed, times and voting
trends have changed. In the past fifty years, unanimity has given way to majority rule** in
the decision-making processes of virtually all UN organs and UN Specialized Agencies.**
In fact, from the hundreds of IGOs which exist today, unanimity finds de jure application
only in three global organizations—i.e. as a general rule, in the North Atlantic Treaty
Organization (NATO) and, as an exceptional rule, in the OECD and in the ILO—and in six
regional organizations—i.e. the EU, the European Space Agency (ESA), the European
Free Trade Association (EFTA), the Council of Europe, Benelux and the Organization of
Petroleum Exporting Countries (OPEC).*

3 See BENNETT, supra note 41, p. 82.

444 See FELD & JORDAN, supra note 67 p. 121; PLANO & OLTON, supra note 29, p. 339; Boutros-
Ghali, supra note 254, p. 55; QUOC DINH ET AL, supra note 2, p. 602.

5 The UN's founders foresaw the possibility of fostering ongoing ties with other IGOs. Specifically,
Articles 55-60 of the UN. Charter, enable the UN to cooperate with other IGOs which become the former's
"specialized agencies". Embodying functionalist purposes of socio-economic development, these Specialized
Agencies operate under the aegis of the UN's Economic and Social Council (ECOSOC) which has the right
to act as their activity coordinator (Article 63).

Although they foster links with the UN, these Specialized Agencies are IGOs created independently from
the UN and are to be distinguished from UN created special agencies such as UNHCR (United Nations High
Commissioner for Refugees), UNCTAD (United Nations Conference on Trade and Development) et al.
There are currently seventeen UN specialized agencies. They include: (1) ILO—International Labour
Organization; (2) ICAO—Intemational Civil Aviation Organization and; the World Bank which includes (3)
IBRD—International Bank for Reconstruction and Development, (4) IFC—International Finance
Corporation; (5) IDA—International Development Association; (6) MIGA—Multlateral Investment
Guarantee Agency (7) IMF—International Monetary Fund; (8) FAO—Food and Agriculture Organization;
(9) UNESCO—United Nations Educational, Scientific and Cultural Organization; (10) WHO—World
Health Organization; (11) UPU—Universal Postal Union; (12) ITU—International Telecommunications
Union; (13) WMO —World Meteorological Organization; (14) IMO —International Maritime Organization;
(15) WIPO—World Intellectual Property Organization; (16) IFAD—Intemational Fund for Agricultural
Development; (17) UNIDO—United Nations Industrial Development Organization.

448 Zemanek, supra note 64, p. 860; SCHERMERS & BLOKKER, supra note 1, p. 516; Quoc DINH ET
AL., supra note 2, pp. 602, 971.
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(i) Majoritarianism in the General Assembly

Consistent with the twentieth century de jure trend towards majoritarianism in IGOs, the
UN Charter provides for majority rule for all decisions taken by the members of the GA.
This majority rule is further qualified by two-thirds majority and simple majority.
Specifically, Article 18(2) and (3) of the UN Charter provides that:

"2. Decisions of the General Assembly on important questions shall
be made by a two-thirds majority of the members present and voting.

[...]

3. Decisions on other questions, including the determination of
additional categories of questions to be decided by a two-thirds
majority, shall be made by a rmajoriry of the members present and
voting." (emphasis added).*”

Although the replacement of unanimity with majority rule constitutes a breach of the
principle of SE within the GA's voting processes, the majonity rule ensures a more
democratic process.*® Indeed, the higher majority rule, as opposed to the simple majority,
is thought to better protect minority interesis by securing greater legitimacy for the
decisions adopted.* Because compliance with a decision is a measuring stick of the degree
of a rule's legitimacy, and since the so-called ‘important questions' concern substantive
issues and 'other questions' relate to procedural matters, the former necessitate a greater
pull toward compliance than the latter. This is precisely the reason behind the two tier
majority rule within the GA and it is the reason why higher majorities—ie. 2/3

majorities—are increasingly becoming the norm in universal organizations.**

As a rule, a quorum of majority is required for decision-making in the GA.*' The GA's
majority voting rule applies to all members which are present and voting when a question is

being put to a vote, and not to all states which are members of this organ. In theory,

*7 Article 18(2) of the UN Charter also enumerates the issues which it qualifies as being 'important":

These questions shall include: recommendations with respect to the
maintenance of international peace and security, the election of the non-permanent
members of the Security Council, the election of the members of the Economic
and Social Council, the election of members of the Trusteeship Council in
accordance with paragraph 1(c) of Article 86, the admission of new Members to the
United Nations, the suspension of the rights and privileges of the trusteeship
system, and budgetary questions."

Of course, this is not an exhaustive list of all issues upon which the GA may be called upon to vote. As
such, Article 18(3) provides for voting by 'simple majority' as the procedure to follow in the selection of
new categories of 'important questions'.

448 See PLANO & OLTON, supra note 29, p. 338; Quoc DINH ET AL., supra note 2, p. 602.
9 See Quoc DINH ET AL., supra note 2, p. 603.
450
See Id.
“I Rules of Procedure of the General Assembly, UN Doc. A/520/Rev.15, Rule 67 [108].
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therefore, both a procedural and a substantive resolution could be passed by a very small
number of UN members. For example, if only 93 states out of the current 185 member
states are present during a GA session, 48 votes are sufficient to pass a resolution on a
procedural question and 62 votes would see through a resolution on a substantive issue.**?
Of course, the level of participation in GA decision-making is a symbolic reflection of the
moral authority and the legitimacy which a given resolution carries.*® Thus, technically,
the legitimacy of a GA resolution which represents the views of a small number of states
may be called into question. In practice, however, this theoretical problem does not
materialize often. The GA's resolutions are decided upon by a large number of states
because each member state representative is entitled to have five delegates and five

alternates, as well as supporting personnel, in each session.**

(ii) The Interplay Between Majoritarianism and  Sovereign

Equality in the General Assembly

Given the negative experience of the voting procedures of its predecessor, the League,*®
the application of majoritarianism in the UN GA was intended to facilitate its decision-
making processes. Majority rule is unquestionably a less stringent voting standard for it
facilitates the GA's decision-making processes and provides it with greater latitude when
adopting its resolutions. Furthermore, it is also widely recognized as a democratically
sound rule. Despite its attributes, however, majoritarianism is not revered by all as the

decisive voting procedure for the GA.**

Since the GA's decision-making is limited to discussions and recommendations®’ —its
resolutions carry merely moral value but are theoretically unenforceable on individual
states*® —states are free to disregard its decisions. In this respect, the majority rule is
arguably not deemed a threat to its members' sovereignty. It could thus be said that there is

432 There is one exception to this quorum rule. When voting on Charter amendments a favorable vote of
2/3 of the UN members is required. U.N. CHARTER art. 108.

433 Cf. FRANCK — POWER OF LEGITIMACY, supra note 123, p. 101.
454 See UN. CHARTER art. 9,

433 See SHAW, supra note 5, p. 748; Plofchan, supra note 282 p. 225; MITRANY — WORKING PEACE,
supra note 87 p. 5, attributing the League's failure largely to the voting requirement of unanimity.

456 See Robert W. Cox, The Executive Head: An Essay on Leadership in International Organization, in
INTERNATIONAL ORGANIZATION: POLITICS & PROCESS 155, 178 (Leland M. Goodrich & David A. Kay
eds, 1973), discussing the prevailing disenchantment with majoritarianism in IOs in the 1970s.

457 U.N. CHARTER arts. 10-14.
458 Soe SHAW, supra note 5, p. 3; Schwebel, supra note 429, p. 499.
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no de jure violation of the principle of SE.

When the majority rule, however, is applied in an organ issuing binding decisions,
which may be against the will of some member states, this rule contravenes the principle of
SE. Currently, GA resolutions are widely regarded as declaratory of international law.**’
However, with the rationale that the GA's decisions reflect the will of a large number of the
world community, the developing states (i.e. the numerical majority) want to see its
recommendations and resolutions become binding.*® On the other hand, due to the
numerical minority status of the industrialized states within the GA their influence is
negligible and these states are disadvantaged by the majoritarian process.**' This occurs
despite the fact that the industrialized states have the power and, indeed, the responsibility
of financing this plenary organ's decisions.*” Hence, all the GA's decisions adopted short

of a unanimous vote de jure violate the principle of SE.

459 See Schwebel, supra note 429, p. 511. Judge Schwebel elaborates on the "declaratory" significance
of GA resolutions and asserts that "[tJo be declaratory is to be reflective of the perceptions and practice of
the international community as a whole"; BROWNLIE— PRINCIPLES, supra note 30, p. 699.

40 See Charlesworth et al., supra note 24, p. 616.
“! Danilenko, supra note 53, p. 360.
2 See FRANCK — POWER OF LEGITIMACY, supra note 123, p. 176.
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DIAGRAM IV CHARTING DECISION-MAKING IN THE

UNITED NATIONS

GENERAL ASSEMBLY SECURITY COUNCIL
MEMBERSHIP Universal & Plenary: Restricted: 15 States
185 States Including 5 Permanent

and 10 Rotating Members

DECISIONS Non-Binding Binding

VOTING RULE One state, one vote One state, one vote

VOTING MECHANISMS &

PRACTICES

—IMPORTANT QUESTIONS 2/3 majority Qualified Majority = 9/15
members present and
voting, including
permanent members.
De facto veto by any one
of 5 permanent members

—PROCEDURAL / OTHER Simple majonty Qualified Majority = 9/15

QUESTIONS
— CLASSIFICATION OF Simple majority Possibility of a de facto

QUESTIONS double veto




107

3. WHEN THEY DON'T PRACTICE WHAT THEY PREACH: BREACHING

SOVEREIGN EQUALITY IN THE SECURITY COUNCIL

"Its rhetoric of state equality notwithstanding, the United Nations
Charter confirms and endorses a highly differentiated international
society. Critical political powers are reserved to five of the strongest
states by giving them a dominant role in the Security Council".

"Security, in the final analysis, is not a verbal exercise but the exercise
of power in defense of public order. Without power, security is a
word. The design of a realistic international security system cannot
ignore how power is actually distributed.”

W. Michael Reisman*®

The Security Council (SC), like the GA, adheres to the voting rule of 'one state, one
vote'.*** As previously noted, one vote per state is intended to be consistent with the
principle of SE, as this is enshrined in the UN Charter and elaborated in the Declaration on
Friendly Relations. Thus, in acknowledgment of its sovereignty, each state is afforded
juridical equality and, as such, equal voting rights. However, this voting rule exhausts the
extent of the similarities between the GA and the SC. All other characteristics of these UN
decision-making bodies vary substantially. As will be discussed in the following
subsections, the significance of the 'one state, one vote' rule takes on a completely different
dimension the SC.**

a) Reflecting on the Inequality of States: the Restrictive Two Tier

Composition of the Security Council

Negotiations for the creation of the UN took place in the last two years of W.W.II, while

463 W . Michael Reisman, The Constitutional Crisis in the United Nations, 87 AM. J. INT'L L. 83, 97
(1993) (emphasis added).

464 U.N. CHARTER art. 27, para 1. foresees that "[e]ach member of the Security Council shall have one
vote." See also Diagram IV: Charting Decision-Making in the United Nations.

465 Because of the SC's composition and the legal effect of its decisions, the one vote per state rule loses
its meaning. See the key differences between the GA and SC in Diagram IV: Charting Decision-Making in
the United Nations, supra page 106.
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the war was still being waged.*® During that time, there was not only intense military and
political activity by the Allied forces, but also intense diplomatic activity between the "Big
Three": the United Kingdom, the United States and the Soviet Union.*” Consistent with
the Functionalist ethic of the period, these three Allied powers were interested in carrying
their wartime co-operation into peace time.**® They recognized that the UN's function of
maintaining international peace and security could not be effectively performed by a large
plenary organ (at that time composed of 50 member states) and, they were also determined
to play a predominant role in performing this function.*® As such, the Allied powers
envisioned the creation of a smaller executive organ within the UN where they would
share—as they had during the Second World War— the primary responsibility of securing
world peace.*’® Hence, the genesis of the SC.

During the discussions for the creation of the SC, plans for membership and voting
privileges broke with the precedence set in the GA for conventional majoritarianism and
equal voting power.*”! In support of this divergence some participants argued that the SC
should be an organ of relative equality where "nations possessing the necessary power to
keep the peace [...would have] the chief responsibility [...of] preserv[ing] it" and that the
role that each state would play in the organization should be proportionate to its power.*”?
However, this proposal provided no criteria for determining the proportional measuring
stick of power and responsibility. Nonetheless, the power and influence of states, as well
as their geographic distribution, have been the two criteria which have been almost

naturally imposed to form the two tier composition of this body.*”

4% The Dumbarton Oaks meeting took place in 1944. It was followed by the Yalta Summit in 1945.
%7 See ARCHER, supranote 13, pp. 24-25.

468 See ROBERT O. KEOHANE, AFTER HEGEMONY: COOPERATION AND DISCORD IN THE WORLD OF
PoLITICAL ECONOMY 5 (1984) [hereinafter KEOHANE—AFTER HEGEMONY]. Keohane holds that
"[i]nternational cooperation among the advanced industrialized countries since the end of World War I has
probably been more extensive than international cooperation among major states during any period of
comparable length in history."

49 See Jost Delbriick, Functions and Powers, Article 24, in THE CHARTER OF THE UNITED NATIONS: A
COMMENTARY, 397,398 (Bruno Simma et al. eds, 1994) [hereinafter 'Delbriick — Article 24'].

479 SCHERMERS & BLOKKER, supranote 1, p. 752. See also UN. CHARTER arts 39-51 empower the
UN SC with the exclusive responsibility to enforce "action with respect to threats to the peace, breaches of
the peace, and acts of aggression".

471 See Leland M. Goodrich & David A. Kay, Introduction, in INTERNATIONAL ORGANIZATION:
PoLITICS & PROCESS ix-xxii, Xi (I.. M. Goodrich & David A. Kay eds, 1973).

42 KLEIN, supranote 12, p. 115. Cf. also Boutros-Ghali, supra note 254, pp. 30-31. The same type of
discussions regarding equality, proportionality and privileged representation were taking place following the
First World War.

473 See Boutros-Ghali, supra note 254, p. 41; FRANCK—POWER OF LEGITIMACY, supra note 123, p.
176.
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The SC was initially composed of eleven members, five of whom were permanent and
the remainder non-permanent. The key political brokers in the Second World War, the
United States, Britain, and Russia, as well as China and France became the five permanent
members. The non-permanent seats were allotted by "equitable geographical
distribution"*”* to regions of the world whereby one country in a given region would be
chosen by the GA to represent that region by occupying a rotational seat for a two year
term.*” This geographic criterion, considered to be a neutral measure, is said to rectify the
breach of SE.*® In other words, although most UN member states are denied seats in the
SC, their regions are nonetheless assured representation. The implicit postulate is that there
is some sort of geographic identity or allegiance between states. Thus, with respect to the
non-permanent member seats, the principle of SE is applied between groups of states and

not between states.*”’

Besides this geographic criterion, the SC's non-permanent members were required to be
states which contributed significantly to the achievement of the UN's primary function of
maintaining international peace and security.*® Thus, technically, no important region of
the world could be deprived from participating in the SC but, states which regularly
contribute to the UN—1i.e. Canada with its multiple UN peacekeeping missions—would be

more likely to be often rewarded with a non-permanent seat.*”

474 U.N. CHARTER art. 23, para. 1. See also Boutros-Ghali, supra note 254, pp. 45-47. At the post
W.W II San Francisco Conference it was initially suggested that the principle of SE be taken into account
when selecting non-permanent SC member states. Ultimately, however, this principle gave way to other
considerations. Other suggestions for selecting the SC's non-permanent membership included (a) a random
draw where all the non-permanent seats would be drawn from a list of the world's states which do not have a
permanent SC seat (Venezuelan proposal), (b) a Latin American non-permanent seat where, alphabetically,
each Latin American country would have an opportunity to be represented in the SC by alternating its non-
permanent seat (Guatemalan proposal), (c) six geographic regions, each representing one non-permanent seat
in 1) North and Central America; 2) South America; 3) Europe; 4) Africa; 5) Western Asia and; 6) Western
Pacific states (Filipino proposal), (d) the world divided into nine zones, each representing ome non-
permanent seat (Indian proposal) or, () the non-permanent seats being awarded to geographically strategic
regions of the world (Australian proposal).

475 U.N. CHARTER art. 23, para. 2. See BENNETT, supra note 41, p. 83. But see Boutros-Ghali, supra

note 254, p. 34, suggesting that this type of representation in a restrictive organ is faulty because, in
reality, member states act as sovereigns and not as agents of non-member states.

476 Quoc DINH ET AL., supra note 2, pp. 595-597.
14,

478 U.N. CHARTER art. 23, para. 1, Rudolph Geiger, The Security Council, in THE CHARTER OF THE
UNITED NATIONS: A COMMENTARY 393, 395 (Bruno Simma et al. eds, 1954);

419 See Canada and the UN: What the UN Means to Canada—A Historical Perspective, (Dec. 1996) (on
file with the Canadian Department of Foreign Affairs); The United Nations: Fact Sheet, (Dec. 1996) (on file
with the Canadian Department of Foreign Affairs). Due to its involvement in multiple UN peacekeeping
missions, the contribution criterion has enabled Canada to hold a non-permanent seat within the SC for a
total of five terms during: 1948-49, 1958-59, 1967-68, 1977-78, and 1989-90. Canada is currently seeking
a sixth term for the 1999-2000 period. See also Geiger, supra note 478, p. 395, suggesting that the
contribution criterion plays a bigger role than that which is currently played by the criterion of equitable
geographic distribution.
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As the GA grew as a result of the decolonization movement of the nineteen sixties, the
SC followed suit increasing the number of non-permanent seats from six to ten.** The
increase was sought by states of medium and small power which hoped for an opportunity
to participate in this restrictive organ through a larger geographic distribution of its non-
permanent seats.**' And indeed, this increase reflected a better representation of the world's
regions. However, its permanent membership, the most important constituency of the SC,
remained unchanged. Today, more than fifty years after the UN's founding, the SC is
comprised of fifteen member states— five permanent and ten alternate members.*

Although today's world does not reflect the same political realities as the post-second
world war era, the five permanent member states retain their privileged position in the SC.
Evidently, privileged membership representation is easier achieved on a functional than on

> However, with the latest influx of members following the

a political basis.*®
democratization of former Eastern Bloc countries, a wide range of calls for reforms of the
SC's membership have been voiced.”* For the most part, these reforms envision further
enlargement of the SC's non-permanent membership, with some states also proposing the
enlargement of the permanent membership to include contemporary key world economic
powers like Germany and Japan.**® Interestingly, several of these proposals have invoked
adherence to the principle of SE in order to justify their various positions. These proposed

reforms are addressed in the last section of this chapter.

480 GA Res. 1991 A (XVIII), UN GAOR, 18th Sess., Supp. No. 15, at 21, UN Doc. A/5515 (1963).
The 1963 amendment to the U.N. CHARTER art. 23 came into force on August 31, 1965. See COMMISSION
ON GLOBAL GOVERNANCE, supra note 19, p. 236.

5 Quoc DINH ET AL., supra note 2, p. 598.
482 U N. CHARTER art. 23: See Annex 11 for the current list of the UN's SC member states.

According a GA resolution, the SC's non-permanent seats are to be filled by: (1) three African states; (2)
two Asian states; (3) two Latin American states; (4) two Western European or "other states" and; (5) one
Eastern European state. See GA Res. 1991 A (XVII), UN GAOR, 18th Sess., Supp. No. 15, at 21, UN
Doc. A/5515 (1963); Geiger, supra note 478, p. 396.

Cf. Reisman — Constitutional Crisis in the UN, supra note 463, pp. 83-84, 95, suggesting—I believe
erroneously — that the power to veto is the functional equivalent of the constitutional theory of checks and
balances. Reisman argues that, although the UN Charter does not incorporate a mechanism for checks and
balances—typically found in domestic institutions—it does provide real control by, "[t]he Amendment of
1963 that expanded the Council's membership [which] had the potential for creating an effective 'nonaligned'
veto, which would have countered and repaired this apparent oligarchical and arguably atavistic feature."

483 See Boutros-Ghali, supra note 254, p. 54.
484 See QuOC DINH ET AL., supra note 2, p. 67.

483 See MONIQUE CHEMILLIER-GENDREAU, HUMANITE ET SOUVERAINETES: ESSAI SUR LA FONCTION
DU DROIT INTERNATIONAL 170 (1995).
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(i) The Effects of the Security Council's Binding Decision-
Making on the Principle of Sovereign Equality

As noted earlier, one important difference between the GA and the SC lies in the fact that
the decisions taken by the plenary body of the UN, the GA, are non-binding while those
made by the UN's executive organ, the SC, have the power to be legally enforceable on
issues related to international peace and security.*° Indeed, as the only UN body
empowered with rendering binding decisions, the SC is the organ upon which world peace
and security rests and its members possess the political leverage to bring about important

developments in international law.

More importantly, however, because some SC resolutions do have a de jure binding
value, the 'one state, one vote' rule and non-adherence to the principle of SE takes on
greater significance. The fact that the SC's resolutions are made by a handful of states and
are executory on all member states of the organization—i.e. 185 states—limits the effect of
the majority's sovereignty because decisions are made on their behalf without their
participation and even, at times, against their will. Indeed, the legally binding effect of the
SC's resolutions is a fundamental breach of the sovereign rights of all those who have not
participated in its decision-making processes—i.e. the remaining 170 member states—as

well as all those SC member states who have not voted in favour of the resolution.

(ii) The loss of meaning of Sovereign Equality in the

Security Council's Restrictive Membership

The SC's limited membership was intended to render its decision making more
functional as discussion and decision-making are obviously more expedient within a
smaller group of 15 than within a larger group of 185 participants. This practice effectively
limits the principle of equality in the UN to the 15 members of the SC. The will of the
remaining 170 UN member states which do not have a vote in the SC remains mute.
Therefore, there is a loss of meaning of the principle of SE. The one vote per state rule
does not have the same value within the SC, where it is applicable merely to 15 states, as it
does within the GA, where it is applicable to 185 states. By not allowing the overwhelming

486 See U.N. CHARTER arts. 10, 25; Jost Delbriick, Functions and Powers, Article 25, in THE CHARTER
OF THE UNITED NATIONS: A COMMENTARY, 407, 408 (Bruno Simma et al. eds, 1994) [hereinafter
"Delbriick — Article 25']. See also Tavemnier, supra note 38, p. 501, where the authors explain that the term
"decisions" found in article 27 of the UN Charter has been widely interpreted in such a way as to include
resolutions as well as recommendations.
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number of UN member states to participate in the voting process of this all important
decision-making organ, the UN Charter recognizes the inequality of states and breaches the
fundamental principle of SE.

More importantly, however, the UN member states which do not have a seat in the SC
are unable to represent their views within this organ unless the decision under consideration
involves an issue in which their interests are particularly affected.*®’ As such, in violation
of the principle of SE, their voice is generally completely silenced within the SC as
decisions are made on their behalf, not only without their vote but also, without their
participation.

(iii) The Further Compromise of Sovereign Equality in the

Security Council's Two Tier Membership

The classification of the SC members into two categories—i.e. permanent and non-
permanent members—constitutes yet another breach of the principle of SE. As noted
earlier, the world's most powerful nations in the post W.W.II era—i.e. the US, France,
UK, Russia and China—comprise the permanent members. The non-permanent members
are selected on the basis of geography and they rotate every two years.*® This two-tier
classification assigns unequal value to the votes of its permanent members in relation to
those of its non-permanent counterparts.* As will be further discussed in the following
subsections, the different majoritarian values attributed to the votes of its permanent and
non permanent members, as well as the VMs foreseen in the UN Charter and the various
VPs which have since developed, create further inequalities within the SC. As such, the
inequality of states is, once more, expressly recognized as the non-permanent member
states of the SC are discriminated vis-a-vis the permanent states.

As noted earlier, if unjustified, the inconsistent application of a principle—1i.e. SE within
the SC—compromises its legitimacy.* In the context of justifying inconsistencies, there
are those who like John Rawls (1971) hold that discrimination for a greater good is
justified on condition that the "inequality of opportunity [...] enhance[s] the opportunities

487 U.N. CHARTER art. 31.
488 See BENNETT, supra note 41, p. 83.

48 See Reisman—The Constitutional Crisis in the UN, supra note 463, p. 83; BENNETT, supra note
41, p. 83.

40 gee supra Part I1.A.2.b regarding the criteria the Legitimacy theory.
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of those with lesser opportunity".*" The issue is then to determine the purpose and benefit

of the discriminatory two-tier membership and unequal value of votes between permanent

and non-permanent members within the SC in order to determine if the breach of SE is

justified. However, the unequal status of the SC members is not a direct benefit for the
least advantaged states—i.e. its non-permanent members and its non-members. Instead, it
benefits the entire community of nation-states by providing a functional organ which
safeguards international peace and security. The inequality in the SC's two tier composition

could not, therefore, be justified on these grounds.

On the other hand, and also using Rawls' Liberal theory of justice, the inequality of
membership status may be considered acceptable if it is justified on the basis of the higher
purpose of the SC—i.e. the maintenance of international peace and security. However,
even if this explanation can be deemed acceptable, the degree of inequality that can be
justified is subjective and rather unclear. For instance, how many permanent members vis-
a-vis non-permanent members would constitute a justified inequality? It is uncertain
whether the current ratio should stand or whether a different one should be applied. What is
however clear is that this inequality breaches the principle of SE which de facto has no

place, and de jure should not have no place, in the VMs and VPs of the UN.

b) Democratic Majoritarianism: How much of a Majority and how

much of a Democracy?

As noted earlier, majoritarianism is increasingly prevalent in the decision-making
processes of an ever growing number of international institutions. Although the most
widespread expression of majoritarianism in law-making arenas is the traditional
simple majority (50% +1) rule for procedural questions and the two-thirds majority
rule for substantive issues®*—as is the case within the UN GA —increasingly, there are

divergent and novel expressions of special majorities.

For instance, there is the double majority rule where the majority of two or more
factors—e.g. the majority of participants holding the majority of contributions—are
considered. There are also other qualified majority rules—e.g. 60% majority in the UN

1 RAWLS— A THEORY OF JUSTICE, supra note 163, p. 303.

42 Zemanek, supra note 64, p. 861. See SCHERMERS & BLOKKER, supra note 1, p. 550.
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SC (9/15) and in the ILO (3/5), and 70% and 85% majorities in the IMF.** As with the
traditional versions of majority rule, these alternatives to majoritarianism are intended to

render decision-making more representative and, thus, more democratic.

Arguably, majoritarianism is inextricably linked to the fundamentals brought about by
democratic values, and decision-making by majority rule is widely considered to conform
to the practices of democratic institutions within and between member states.*** Of course,
democracies are not exclusively majoritarian systems and, in fact, have various levels of
powers which protect against absolute power.** Moreover, although democracy intends to
impose the will of the majority, both at the national as well as on the international level,
there are divergent views on exactly how much of a majority is necessary so that decision-
making processes can be considered democratically legitimate. Accordingly, the level of
majoritarianism required to ensure the legitimacy of decision-making processes is not

determinate in either the domestic or the international front.

In most domestic legal systems simple majority of the legislature's seats is widely
recognized as the basic legitimate form of democracy when electing a government. In
Canada there are 301 seats in the House of Commons and the political party obtaining
50%+1 seats—1.e. 151 seats—can officially form, what is often referred to as, a majority
govemment by simple majority. However, this voting rule does not always suffice to
establish the legitimacy of all domestic decision-making processes. For instance, with the
Constitution Act of 1982, Canada repatriated its Constitution from the United Kingdom.**
The repatnation was accompanied with a new amendment formula for the Canadian
Constitution which made qualified double majority—i.e. 7/10 provinces representing more
than 50% of Canada's population—the general requirement for the amendment formula of
the Constitution.®” Nine out of ten provinces— the exception being Québec— representing
well over 50% of Canada's population, signed the Constitution Act of 1982.*® Despite the
fact that the Canadian Constitution was legally amended, as per the amendment formula, its

43 See Annex I: Charting Decision-Making in International Governmental Organizations.

4% See PLANO & OLTON, supra note 29, p. 338. See also Part 11.B.4.c regarding democracy's relation
with majoritarianism.
%% Rose-Ackerman, supra note 359 p. 85, Indeed, domestically democracy is not concentrated on one
level but is diffused into separate powers. As such, a typical democracy is represented by a three tier system,
the executive (e.g. the Cabinet) legislative (e.g. Canadian Parliament, US Congress), the judiciary (e.g.
Court system). Thus, no one source of authority can monopolize power, presumably rendering the
democratic form of government the "least corrupt[able] form of government".

4% See BENOIT PELLETIER, LA MODIFICATION CONSTITUTIONNELLE AU CANADA 29-31 (1996).

497 CAN CONST. (Constitution Act, 1982) arts. 38-40; PELLETIER, supra note 496, p. 92. This is
dubbed the general amendment formula because there are also four other voting amending formulae foreseen
for specific contexts.

4% See PELLETIER, supra note 496, p. 30.




legitimacy has since been called into question. The Secessionist forces of the only non-
signatory province claimed that Québec's adherence to the highest law of the land was a
sine qua non in its legitimate membership in the Canadian Federation. In other words, due
to the importance of the decision, Québec's Secessionists rejecied majoritarianism and
sought nothing short of unanimity (i.e. a veto) for the legitimacy of Constitutional decision-
making.*”’

Ironically, the legitimacy of the majoritarianism process has also been the point of
contention amongst the Federalist forces in Canada. In the mid nineteen nineties, a Québec
referendum on secession resulted in a narrow margin of 49.4% for secession, 50.6%
against secession with a 94% voter turnout.* Subsequent to this narrow victory by the
federalist forces, the Liberal government—via its Intergovernmental Affairs minister,
Stéphane Dion— challenged Québec's right to secession based on a vote of simple majority,
arguing that on such an important question there needs to be a higher majority.””" Using the
example of the former Yugoslavia—where a referendum on Slovenia's secession saw a
90% turnout with 90% of the population favouring secession®”—Mr. Dion has suggested
that in a democratic society consensus was necessary for serious and quasi-irreversible
changes.® Furthermore, he argued that Canada would only recognize a declaration of
Québec's sovereignty if the procedure leading to such a declaration, including the voting

procedure, was deemed acceptable.®® As such, Canada's Federalists argue that a vote of

49 See Pierre April, Frangaise ou non, la Constitution reste illégitime, dit Landry, LA PRESSE, May 14,
1997, at B5. Deputy Premier, Bernard Landry, claims that "... comme les cing gouvernements précédents, ce
gouvernement-ci [du Parti Québécois, sous la direction de M. Lucien Bouchard ] n'acceplera pas d'assujettir le
Québec a une Constitution illégitime."

5 Denis Lessard, Le NON de justesse: OUI: 49,4. NON: 50,6, LA PRESSE, Oct. 31, 1995, at Al; H.
Wade MacLauchlan, Accounting for Democracy and the Rule of Law in Quebec Secession Reference, 76
CAN. BAR. REV. 155, 160 (1997).

501 ¢pe Vincent Marissal, L'incertitude améne l'intolérance, LA PRESSE, Aug. 30, 1997, at Al9,
[bereinafter Marissal —L'incertitude] discussing Minister Stéphane Dion's stance regarding the requisite
majority for recognition of Québec's secession by the rest of Canada. See Manon Cornellier, Une nouvelle
missive de Dion a Landry, LE DEVOIR, Aug. 27, 1997, at A4. Discussing Québec's secessionists' stance,
Canadian Minister for Intergovernmental Affairs, Stéphane Dion, claims that the voting rule of simple
majority suffices for Québec to enter into, or remain within the Canadian Federation but the same voting
majority does not suffice for Québec to leave the Canadian Federation because the stakes and the risks for
injustice are higher in the event of Québec's separation from the rest of the country. In this respect, Mr.
Dion draws a parallel between the rules for marriage and those for divorce, as well as those for the formation
and dissolution of a partnership, arguing that the rules for divorce are more stringent than those for marriage
as the rules for the dissolution of an association are similarly more rigorous than those for its formation.

02 See Dion corrige Landry sur la Slovénie, LE SOLEIL, Aug. 30, 1997, at A18.

503 See Serge Truffaut, Bouchard se contredit, estime Dion, LE DEVOIR, Aug. 12, 1997, at Al,
[hereinafter Truffaut—Bouchard se contredit'], quoting Minister Stéphane Dion's letter to Québec Premier,
Lucien Bouchard which states that: "/l est d'usage en démocratie de requérir un consensus pour les
changements graves, quasi-irréversibles, qui touchent profondément non seulement nos vies mais aussi
celles des générations futures."

304 See Marissal —L'incertitude, supra note 501.

See also Comnellier, supra note 501, discussing the Federalists' stance regarding Québec's secession
necessitating a "procédure de décision claire, légale et équitable",Canadian Minister Stéphane Dion wrote to
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50% + 1 in favour of secession would not suffice for Canada to recognize Québec as a
sovereign nation®” while Québec Sovereignists argue that simple majority is the purest

democratic principle and one which must be adhered to by all democrats.®

As is the case at the national level, at the international level it is unclear just how much of
a majority is necessary to ensure the legitimacy of international decision-making. Indeed,
there is no uniform application of majoritarianism in 1GOs' decision-making as there are
several different applications of the majority rule. Still, there has been an emerging trend
developing in the international arena as—the effort to ensure the legitimacy of conventional
democratic—decision-making processes is increasingly lending to majoritarianism being
qualified into higher and double majorities. In the following subsection 1 explore the novel
and controversial ways by which the SC exercises majoritarian rule and establish that it is
doubtful that majoritarianism suffices for democratic rule when it is employed in the context

of a restrictive, two tier-composition organ.

¢) Qualified Majoritarianism in the Security Council

Like the GA, the SC also foresees for majority rule in its decision-making processes.
However, the majority rule set out in the SC could not be more different than that provided
for in the GA. In fact, the voting rules of simple majority and two-thirds majority are
absent from the voting processes of the SC. Instead, Article 27 of the UN Charter foresees
that:

"2. Decisions of the Security Council on procedural matters shall be
made by an affirmnative voie of nine members.

Québec Deputy Premier Bemard Landry that Canada's recognition of Québec's prospective declaration of
independence is paramount in order for Québec to be recognized by the international community and be
admitted to the UN. Vincent Marissal, Sans le feu vert d'Ottawa, pas de reconnaissance internationale de
l'indépendance, affirme Dion, LA PRESSE, Aug. 27,1997, at B1.

505 See Comellier, supra note 501, Marissal, supra note 501.

506 Cf. Serge Truffaut, Partition: le ton monte: Chrétien cautionne les propos de Dion, LE DEVOIR,
Aug. 13, 1997, at Al, [hereinafter Truffaut—Partition}, reporting on Québec Deputy Premier's, Bemard
Landry, correspondence to Canadian Intergovernmental Minister, Stéphane Dion, Mr. Landry wrote:

"Vous réiterez les trés graves propos de votre premier ministre qui refuse de
reconnaitre une décision démocratique & 50% plus un que les Québécoises et les
Québécois auraient prise en faveur de la souveraineté. Il est proprement incroyable
qu'un démocrate, quel qu'il soit, défende une telle position."

Mr. Landry further argued that most referendums held by European states over the Maastricht treaty were
based on the voting rule of simple majority.
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3. Decisions of the Security Council on a/l other matters shall be
made by an affirmative vote of nine members including the concurring
votes of the permanent members; provided that, in decisions under
Chapter VI, and under paragraph 3 of Article 52, a party to a dispute
shall abstain from voting."”’ (emphasis added).

Thus, for the SC's procedural decisions, the UN Charter provides for a qualified
majority—i.e. 60% of all 15 members. Because each member, whether permanent or non-
permanent, has one vote, theoretically they have identical influence in the outcome of
procedural issues in the SC. As such, there is relative adherence to democratic concept—

via majoritarianism— but it comes at the expense of the principle of SE—i.e. no unanimity.

In Article 27(2) of the UN Charter there is no reference to "members present and
voting", as is the case with the voting procedure of the GA [Article 18 of the UN Charter].
As such, the qualified majority voting rule foreseen in the UN Charter applies to the entire
membership, regardless of whether or not a state is absent from a given SC session. Given
that there is a quorum of nine member states, which may include both permanent and non-
permanent members, a procedural decision in the SC may technically, therefore, be made
strictly by the non-permanent members to the exclusion, and against the will, of the five

permanent members.

As for "substantive issues", Article 27(3) of the UN Charter provides that the SC is
called upon to decide by a qualified majority plus a unanimity vote**®*—i.e. with a vote of
60% of all fifteen (permanent and non-permanent) member states plus 100% of the votes of
the five permanent member states. The first part of this equation is identical to the voting
requirement for procedural questions. But when it is combined with the requirement for

unanimity it equates to the vefo.

The power to veto means that a negative vote by any one of the {ive permanent members
effectively blocks any important decision under consideration in the SC.>* This devalues
the decision-making role of the non-permanent member states because, regardless of
whether there is quasi-unanimity on a given important issue (i.e. 10/10 non-permanent
members + 4/5 permanent members vote in favour of a given resolution) their sovereign

il Cf. Reisman—The Constitutional Crisis in the UN, supra note 463, p. 93. The nemo judex

prohibition of article 27(3) bars a state from voting on a resolution under Chapter VI of the UN Charter
(Pacific Settlement of Disputes) if it is party to the dispute. Of course, since resolutions under Chapter VI
are merely recommendations without any binding effect, this has been criticized as simply a cosmetic
restriction. In fact, there are several ways of by-passing this restriction—namely, by omitting to indicate
under which chapter a given recommendation is made or by rendering the decision under Chapter VII.

5% See QuOC DINH ET AL., supra note 2, p. 602.
0% U.N. CHARTER art. 27 para. 3; BENNETT, supra note 41, p. 83.
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will is disregarded when a single permanent member opposes the adoption of the

resolution.*'°

(i) The Controversial Power to Velo

The word 'veto' does not appear in the UN Charter. In fact, the power to veto was a
novelty at the genesis of the SC and it remains unique to this UN executive organ as it has
not been reproduced in any other IGO—at least not with such transparency. Several
reasons may be responsible for its lack of re-creation, one of the main being the fact that
states are generally reluctant to relinquish adherence to the principle of SE. In the latter part
of this study I examine the implicit power to veto in several other IGOs and establish how
different VMs provide participating parties with a de facto power to veto based on qualified

majority voting structures®™ or even by the requirement for unanimity.>'

The interesting part of the veto is that, on its own, the components of this VM are
seemingly democratic (qualified majority rule) and in conformity with the principle of SE
(unanimity rule). However, the merger of these two component elements of the veto seem

to violate both democratic principles and the principle of SE.

The power to veto is undemocratic for it disregards majoritarianism by imposing the will
of one or more of the five permanent members— who are, in fact, in the minority not only
within the SC but also within the entire UN—on the majority of the non-permanent
members of the SC. Of course, as democracy is not a principle enshrined in the UN
Charter,>" this novel VM is technically not in violation of the organization's constituent
act.

The veto is also inconsistent with the principle of SE because, when employed, "it may

pre-empt powers ordinarily exercised by members of the UN system as incidents of their

510 gee COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 238.

511 See Part IV.A on the VM:s of the International Monetary Fund (IMF).

312 See Part V.A & B on the VMs of the European Union (EU) and of the Organisation for Economic

Co-operation and Development (OECD).

513 . : : . . )
Democracy is, however, a value foreseen in other important UN instruments—i.e. Universal

Declaration of Human Rights, G.A. Res. 217 UN. Doc. (Dec. 10, 1948) art. 21, para. 1 & art. 29, para. 2.
reprinted in INTERNATIONAL LAW— SELECTED DOCUMENTS 352 (Barry E. Carter & Philip R. Trimble eds,
1991). This declaration was adopted unopposed by forty eight states of the UN GA, with eight states
abstaining.
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sovereignty".*"* Since the power to veto grants exclusive and unequal voting rights to the
permanent members of the SC, it represents a serious challenge to the traditional theory of
national sovereignty®!® and SE® for it subordinates the will of each and all ten non-
permanent members (i.e. collective) to the will of any one of the five permanent members
(i.e. individual). As such, the former are powerless to pass a SC resolution without the
latter's approval. Since the principle of SE, contrary to the principle of democracy, is
expressly stated in UN Charter the veto is thus in violation of its constituent act.

This Charter violation occurred because the reality of power politics in the post W.W.II
era were such that the veto was considered to be a sine qua non to the very establishment of
the UN.*!" Presumably, the power to veto was instituted in order to preserve the "vital
interests" of the big powers.*'® Arguably, these interests could have been preserved by the
permanent member states opting out from a collective security decision rather than blocking
a resolution from being adopted. Evidently, however, this was not a viable option because
it was felt that the veto would preserve their SE only by affording them the "assurance that
no action [...can] be taken against a permanent member or [that no action can be taken]
without its consent."'® Of course, this means that the SE of the five permanent member

states is preserved at the expense of the non-permanent member states' SE.

Moreover, the requirement of the affirmative vote of its five permanent members
constitutes an important limitation to the SC's powers and unctions.**® For instance, given
that each of the five permanent members has the power to block a resolution, a veto from
any one of the five can paralyze the SC and thus effectively obstruct the collective security

system. When such a hindrance to decision-making occurs the SC is de facto rendered an

314 FRANCK — FAIRNESS, supra note 10, p. 285.

See BENNETT, supra note 41, p. 83.

Quoc DINH ET AL., supra note 2, p. 602.

COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 235.
See BENNETT, supra note 41, p. 85.

31 Goodrich—UN. S.C., supra note 381, p. 195.

520 Cf. Tavemnier, supra note 38, p. 500, where Professor Paul Tavernier explains how in the early days
of the UN’s existence a disagreement arose between the United Kingdom and the USSR on the application
of the rule of unanimity of the permanent members when one of the member states is a party to a dispute
brought before the Security Council. In February 1945, a compromise solution was proposed at Yalta by
the United States. It proposed that a permanent state abstain from voting on a dispute in which it is party to
(as the British wanted), while the veto power would be upheld on coercive measures (as the Soviets wanted).
This voting formula was ultimately incorporated and, following discussion thereof, was adopted unchanged
at the San Francisco Conference on March §, 1945,

The voting procedure of the Security Council was examined by a Committee known as Committee III/L
Several amendments were suggested only one of which was retamned for a vote. This was the Australian
amendment which proposed that the Security Council’s right to veto be excluded from decisions relating to
the peaceful settlement of disputes [Chapter VI of the Charter]. This amendment was rejected and the Yalta
formula was reproduced in its entirety.

515
516
517
518
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ineffective agent in the pursuit of international peace and security. Indeed, this had been
realized in the early years of the UN when permanent member states frequently resorted to
use of their veto power.

Not surprisingly, the ability to veto decisions was initially viewed as the ultimate power
both within the SC and the UN as a whole.”® As such, during the travaux préparatoires for
the drafting of the UN Charter this privileged veto status granted to the SC was highly
controversial for it institutionalized a system of 'great powers'.*** The controversy remains
lively more than half a century later, albeit for somewhat different reasons. Today, the
debate is not merely focused on why certain states have privileged status in the SC but
who these privileged states should be, since the 'great powers' in the post W.W.II period

no longer reflect the 'great powers' of contemporary society.

Furthermore, while some members of the international community claim that the power
to veto was granted exclusively to the five permanent members of the SC in order to avoid
abuse,’” others argue that the veto in itself constitutes abuse of power.’** Others, still,
view the power 1o veto as elitist and abusive for it recognizes that great-power politics
renders some states de facto 'more equal' than others.’*® Because it is anti-democratic and
violates the principle of SE, several developing member states have periodically called for
the abolition of the permanent members' power to veto.”*® At times it has even been
suggested that international security is not in the hands of the SC, but rather in the hands of
its five permanent members and some have gone so far as to suggest that international
security lies in the hands of the two nuclear superpowers.*”’ Of course, after the end of the
Cold War and at the end of the twentieth century, there is, in essence, only one
superpower—i.e. the US—>*® and, so, it appears that 184 nation-states are at the mercy of

& Tavemier, supra note 38, p. 499.
See FRANCK—POWER OF LEGITIMACY, supra note 123, p. 176; COMMISSION ON GLOBAL
GOVERNANCE, supra note 19, pp. 234-235.

523 See COMMISSION ON GLOBAL (GOVERNANCE, supra note 19, p. 235, noting that "neither the Soviet
Union nor the United States would have ratified the Charter without the veto provision. And that the veto
acts as a sort of safety fuse in the UN system by making it impossible for the organization, [to take action
only by a ...] majority vote in the Security Council” (emphasis added); Eban, supra note 138, p. 43,
explaining that the "vetlo provision was an absolute condition for American participation in the United
Nations and the small and medium-sized countries regarded the veto as a crucial defense against irresponsible
majorities." (emphasis added). Curiously, they didn't fear irresponsible vetoes!

524

522

See Tavernier, supra note 38, p. 500.

PLANO & OLTON, supra note 29, p. 338. The authors also define as elitist the weighted voting
systems found in such international institutions as the World Bank and the International Monetary Fund.
526

525

Tavernier, supra note 38, p. 517.
See QUOC DINH ET AL., supra note 2, p. 67.
528 See Richardson—Gulf Crisis, supra note 223, p. 42.

527
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its willingness to use or abuse the power to veto.”’

Coming to the defense of this controversial VM, some legal scholars have reasoned that
decision-making via the power to veto is necessary because it seeks to safeguard the
sanctity of the SC which ultimately safeguards the collective security system.>® Therefore,
because the SC is burdened with the enormous task of protecting the world community, the
breach of the SE principle is considered by some legal experts as a necessary breach.>
Using Rawls' Liberal theory argument of justified inequality for a greater good,*? it has
been reasoned that the power to veto is justified because the SC has the burden of
shouldering the responsibility for international peace and security.® Indeed, although
small and medium-size states are excluded from the decision-making processes of the SC
and, thus, barred from decisions conceming military and political security issues, they
nonetheless obtain "protection from aggression through collective security in exchange for
their own renunciation of force as an instrument of national policy."** After all, it is the big
five world powers which possess the means of protecting world peace and security through
the enforcement of UN resolutions.®® In return, these five permanent members of the SC
are provided with their own protection, namely, privileged voting status within the SC's

voting procedures.**

(ii) The Power to Double Veto

Unlike Article 18(2) of the UN Charter which provides a list of some of the categories of

52% For example, in 1996, against the overwhelming will of the world's nation-states, the US vetoed a

resolution to re-appoint the Secretary-General Boutros Boutros-Ghali for a second term.

3% René Degni-Segui, Fonctions et Pouvoirs: Article 24 Paragraphes 1 et 2, in LA CHARTE DES
NATIONS UNIES; COMMENTAIRE ARTICLE PAR ARTICLE 451, 468 (Jean-Pierre Cot and Alain Pellet eds,
1985). ‘

531 BENNETT, supra note 41, pp. 83-84; See Christian Tomuschat, General Assembly, in UNITED

NATIONS: LAw, POLICIES AND PRACTICE, VOL. 1, 548, 557 (Riidiger Wolfrum and Christiane Philipp eds,
1995); FRANCK— POWER OF LEGITIMACY , supra note 123, p. 177.

332 See RAWLS— A THEORY OF JUSTICE, supra note 163, p. 303.
%33 See FRANCK — POWER OF LEGITIMACY, supra note 123, pp. 177, 211-233.

534 Alberto Coll, The Limits of Global Consciousness and Legal Absolutism: Protecting International
Law from some of its Best Friends, 27 HARV. INT'L L.J. 599, 609 (1986) [hereinafter 'Coll —Global
Consciousness and Legal Absolutism'].

%33 See FRANCK — POWER OF LEGITIMACY, supra note 123, pp. 176-177.

%3¢ See Claude—The Political Framework of the UN's Financial Problems, supra note 422, p. 113.
Discussing the power to veto in the SC, Claude reflects that the UN "cannot successfully perform
significant political or security functions in the absence of unanimity among the major powers". Claude
further cautions that the UN's "existence will be imperiled if it is pushed into such futile ventures, and that
constitutional safeguards are needed to prevent its being maneuvered into dangerous and unpromising
sitnations of this sort."
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non-procedural questions within the GA, the UN Charter is silent as to what issues qualify
as procedural or substantive in the SC. Moreover, while the GA employs the flexible
classification rule of simple majority in order to determine additional categories of
procedural and substantive issues not listed in Article 18(3) of UN Charter, the SC
employs a rather stringent voting classification rule. Of course, the determination of what
constitutes a procedural or a non-procedural issue is critical in order to determine whether
the right of veto can rightfully and legitimately be exercised by the SC. Yet, the criteria for
determining what constitutes a procedural question, as opposed to a substantive question,
in the SC have been, and remain, highly controversial.*”’

Upon the creation of the UN, the sponsoring members issued a statement declaring that
determining whether or not a specific issue 1s procedural or substantive would be
considered a substantive decision and would therefore be subject to the veto.*® In other
words, in order to qualify an issue within the SC, there would first be a preliminary
question which must be voted favourably by at least nine SC member states, together with
the unanimous favourable vote of the five permanent members (Article 27(3) of the UN
Charter).”® This process has led to the voting procedure commonly referred to as the
double-veto.”*® Given that the double-veto occurs in a two step process, it is twice as
responsible as the veto for breaching the principle of SE vis-a-vis the SC's non-permanent
member states.

To explain in greater precision, in order to classify an issue in the SC, its members first
decide by way of a first veto—i.e. the affirmative vote of nine of its members, including
the concurring votes of its permanent members—to consider a given question as either
procedural or substantive. If the veto vote determines that the issue at hand concerns a
procedural question, then the second vote held by the SC is decided via qualified
majority—i.e. voting rule of 60% of all 15 members states. On the other hand, if the firs

537 See Tavernier, supra note 38, p. 501.
538 See BOWETT, supra note 13, p. 30.

%3 See also Tavemier, supra note 38, pp. 502-518. Referring to the Repertory of practices followed by
UN organs and the Repertory of practices followed by the Security Council, Professor Paul Tavernier
comments that the distinction between a procedural question and other issues is difficult to determine.
Discussing the initial travaux préparatoires as well as the varying interpretations that these works have been
given by legal scholars such as Goodrich and Hambro, Day, Brugi¢re and Virally, he notes that some
authors believe that the travaux préparatoires do not have authentic interpretative value (Goodrich &
Hambro) while others believe that such works, albeit not official, should be treated as having authentic
interpretive value (Day and Brugiére). Professor Virally acknowledges that the San Francisco Conference
constitutes travaux préparatoires of the UN Charter, but contests the interpretive value of this work.
Furthermore, he believes that, for the most part, the SC has conformed to the spirit of the fravaux
préparatoires even though the experience to date on this issue is far from conclusive.

590 gee BENNETT, supra note 41, p. 84. Cf. BOWETT, supra note 13, p. 31, "[o]ne means of avoiding a
double-veto is for the President to rule that the matter is procedural".
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veto vote determines that the issue under consideration is substantive, and if this issue is to
obtain a favourable vote before the SC, then its members must vote via a second veto.

Hence, the term double-veto.

As the veto infringes the non-permanent members' rights to SE within the SC, the
double-veto multiplies the infringement because the non-permanent member states are, once
again, placed in a position of inferiority vis-a-vis their permanent counterparts as their
votes, individually as well as collectively, have less value than the single vote of the 'big
five' powers. In other words, not only do the permanent member states dominate in the
substantive decision-making processes but they also dominate in the procedural decision-
making processes. This breach of the principle of SE leaves the ten non-permanent
members de facto impotent in the SC's decision-making processes relegating them

powerless players in this UN executive organ.

(iii) The Doctrine of Implied Powers in Relation to the
Principle of Sovereign Equality

Since Article 27(3) of the UN Charter requires the unanimous favourable vote of all five
permanent members on substantive matters, it should logically follow that if one of the five
members abstains from voting or is absent from the session there would not be five
affirmative votes and, therefore, the SC's decision would be blocked. This absolute

unanimity by the five permanent members®"

means that if, for some political or other
consideration, a permanent member state did not want to vote in favour of a particular
resolution—regardless of whether or not it really opposed it—the SC would be de facio

paralyzed by a veto.

Given that international peace and security rests with the SC, paralysis of this executive
organ is, of course, not a viable option. Therefore, irrespective of the logic with regard to
the interpretation of the wording of the UN Charter, abstentions or absences by one or all
of the five permanent members of the SC have long been considered not to constitute a
veto.** Hence, unanimity of the five permanent member states has come to mean relative

unanimity—i.e. unanimity of those permanent states present and voting with the decision

31 See Boutros-Ghali, supra note 254, pp. 27-28.

2 See BENNETT, supranote 41, p. 85. See also Boutros-Ghali, supra note 254, p. 27, discussing how
in this context the rule of unanimity de facto takes on a more realistic role.




124

being binding on all member states.* Of course, this is not merely a liberal interpretation
of the UN Charter. It also blatantly contradicts the terms by which the members of the
organization have agreed to be bound and, consequently, violates the principle SE.** There

are two reasons for this anomaly: (i) a Court ruling and (ii) customary practice.>*

In 1971, an advisory opinion of the International Court of Justice ruled that an abstention
of one of the permanent members of the SC is not an obstacle to the validity of a
resolution.>® Using a functional approach, the court found that it was within the UN's
implied rights to confer to the SC the necessary means to enable it to perform its duties.**’
It was thus decided that, in limited circumstances, an international institution may exercise a
different power than that which was explicitly foreseen in its constituent act. This decision
has allowed greater latitude of the SC to make decisions on crucial issues with which its
permanent members, for a variety of political or economic reasons, did not wish to be

associated.>*®

From this emerged the international law doctrine of implied powers which
attributes implicitly the legal basis for IGOs' activities. Through the years, this doctrine
became established practice and thus slowly gained greater prominence. In fact, since "it is
never possible to lay down an exhaustive list of powers of the organization in a
constitution, infer alia because any organization needs to respond to developments in
practice which cannot be foreseen when it is created,"> the doctrine of implied powers is
considered to legalize and legitimize IGOs' practices. Moreover, it provides flexibility in an

otherwise rigid international institutional structure.

543 Cf. Boutros-Ghali, supra note 254, pp. 27-28. Mr. Boutros-Ghali refers to the rule of relative

unanimity in the Arab League Pact where the decision reached by less than a unanimous vote—i.e. by
majority—is not binding on the member states who have not voted for it. This, of course, is not the
meaning of relative unanimity in the UN's SC as the decisions which are not blocked by a veto vote must
nonetheless be adhered to by the abstaining or absentee member states.

54 See QuocC DINH ET AL., supra note 2, p. 602.

5 1d. See generally Sydney D. Bailey, New light on Abstentions in the UN Security Council 50 INT'L
AFF. 554 (1974).

46 [1971]ICJ 16 par. 22. The Court ruled that:

"...the proceedings of the Security Council extending over a long period supply
abundant evidence that presidential rulings and the positions taken by members of
the Council, in particular its permanent members, have consistently and uniformly
interpreted the practice of voluntary abstention by a permanent member as not
constituting a bar to the adoption of resolutions. By abstaining a member does not
signify its objection to the approval of what is being proposed; in order to prevent
the adoption of a resolution requiring unanimity of the permanent members, a
permanent member has only to cast a negative vote ...".

¥ BROWNLIE— PRINCIPLES, supra note 30, p. 690; BOWETT, supra note 13, p. 32.
1
% SCHERMERS & BLOKKER, supra note 1, p. 232.




Because the UN Charter makes no provision for not counting abstentions and/or
absentees either in the GA orin the SC, by their adherence to the UN, via its Charter, the
SC's members, and indeed the entire membership of the GA, have not given their prior
consent to this UN VP of not counting abstentions or absentees.”® As such, this VP
theoretically undermines the supreme legal authority of each member state of the UN. After
all, the principle of SE means that no sovereign state, or organization of states, can exercise
legal authority over another sovereign state without its express or tacit consent.*”
However, once again, this fundamental international law principle is sacrificed, this time

for the doctrine of implied powers.*”

The doctrine of implied powers was dominant amongst the international law community
in the nineteen seventies but, as I will show in my examination of financial IGOs in Part
IV, this doctrine now assumes a much more restrictive interpretation.” This restricted or
otherwise tempered use of the doctrine of implied powers is intimately related to the
principle of SE.*** It shows that, albeit SE is not observed in the specific context of
international institutions' decision-making processes, it still remains sufficiently important
in the general context of international law so as to require—not simply implied powers but

rather—de jure amendments to IGOs' constituent acts.

S BENNETT, supranote 41, p. 84.

Quoc DINH ET AL., supra note 2, p. 602; SEIDL-HOHENVELDERN, supra note 252, at 22; KLEIN,
supra note 12, pp. 1-4; DICKINSON, supra note 239, p. 334.

52 BROWNLIE— PRINCIPLES, supra note 30, p. 290.

553 1d. Recently, the International Monetary Fund's (IMF's) constituent act was amended in order to
impose voting sanctions on defaulting members. Due to a restrictive interpretation of the IMF's Articles of
Agreement (its constituent act), it was deemed that it was not within its implied powers to impose such
sanctions. Clearly, this amendment was necessary because the principle of SE dictated that it was not
considered possible or acceptable to impose voting sanctions on its members without their explicit consent.

551

5%% See generally Head, supra note 42.
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4. FUNCTIONAL LEGITIMACY WITHIN THE UNITED NATIONS

"If the Security Council is at last going to play the role envisaged for it
in the Charter, it must be perceived as fully legitimate in a broad sense
by nation-states and people. Its current unrepresentative character is
the cause of great disquiet, leading to a crisis of legitimacy. Without
reform, it will not overcome that crisis; without legitimacy in the eyes
of the world's people, it cannot be truly effective in its necessary role
as a custodian of peace and security. Equally, reform must be
managed in such a way as not to diminish the effectiveness and
political viability of this central institution."

The Commission on Global Governance’

a) The Current Level of Functional Legitimacy of the Principle of
Sovereign Equality in the Voting Mechanisms and Practices of the
United Nations

When states interact on their own outside an organized structure, inequalities may lead to
various forms of abuse. For instance, states which are either economically and/or militanly
disadvantaged in comparison to others, may not have the necessary means to protect their
respective positions and prevent abuses by other more powerful states. In such
circumstances, the principle of SE of states is a useful and functionally legitimate point for
mutual recognition and respect in their interactions. On the other hand, the principle takes
on a completely different meaning when states interact within 1GOs. In this case, because
states are protected from abuses by the very institution in which they are members, SE

loses its functional legitimacy and ultimately its raison d’étre.

As a general principle of international law, SE may be both a functional and a legitimate
principle, but within the context of the UN it is only partly functional and not quite
legitimate. In the following subsections, I evaluate the current UN voting mechanisms and
practices, as well as their prospective changes, and I consider the degree of their functional

legitimacy vis-a-vis the principle of SE.

555 COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 237.
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(i) The Non-Functional Mpyth of Sovereign Egquality in the
General Assembly and the Security Council

If it is true that the "UN needs to set the highest standards of efficiency at all levels of its

operations"**

then we must question the role of the failed principle of SE enshrined in its
Charter. The principle of SE is completely non-functional in the SC and only partly
functional in the GA. As noted earlier, in the GA, its application entitles each state to one
vote. This enables 185 UN members to cooperate through a fairly simplistic and facilitative
process which allows for the voicing of each state's opinion and the issuing of
recommendations— what Functionalists consider to be "soft law". In this context then, the
functioning of the GA would appear to be in compliance with the principle of SE.
However, SE would only be a functional principle in the GA if this plenary organ were the
UN's sole binding decision-making body.*’ Since this is not the case, SE is a non-
functional principle within the GA. Moreover, the Charter also allows for majoritarian rule
in the GA and this is in direct breach of the traditional concept of SE which requires

unanimity.

In the functioning of the SC, the principle of SE is altogether absent. It is absent, first, at
the level of membership—i.e. only 15 out of 185 UN members hold a seat and, therefore,
have a direct voice. This is justified in so far as universal membership in this UN organ
would unquestionably undermine the SC's efficiency.>*® Secondly, SE is absent at the level
of voting where the two-tier membership system allows for any one of the five permanent
members to veto a decision and, therefore, in effect overrule the voice of all others.

Accordingly, the principle of SE is completely non-functional in the SC.>%

As noted earlier, the fact that there are some political and/or other explanation for these
inequalities, does not necessarily mean that they can be sufficiently justified nor, does it
detract from the violation of the principle of SE in the VMs and VPs of this I1GO.
Nevertheless, through their voluntary membership in the UN, and by virtue of their
adherence to its constituent act—i.e. the UN Charter— 185 member states have de facto
accepted the breach of the principle of SE which evidently means that they have recognized

556 1d. at 232.

557 See also QUOC DINH ET AL., supra note 2, pp. 596-598, discussing the contexts in which SE is a
functional concept in IGOs.

558 See id. at 594-596.

33% See also Boutros-Ghali, supra note 254, p. 60, discussing the "inégalité fonctionnelle" within the
UN's SC.
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that the principle is not functionally transposable in the binding decision-making processes

of this universal Organization.*®

(ii) Measuring  the Legitimacy of Sovereign Equality in the

General Assembly and in the Security Council

The legitimacy of the UN's, as well as of all other international institutions', decisions is
directly related to the perceived legitimacy of its rules.*® Indeed, an IGO's rules affect the
persuasiveness of its professed faimess and, if deemed legitimate, ultimately inspire a
sense of obligation in states to whom their decisions are directed.* Therefore, determining
whether the UN's VMs and VPs are legitimale ensures compliance of the decisions
emanating from its decision-making bodies. However, neither the 'one state, one vote' rule
nor majoritarianism are legitimate within the UN for these rules remain outside the reach of
the four established criteria for legitimacy, namely: deferminacy, symbolic validation,

adherence and coherence.>

First, the principle of SE although not expressly defined in the UN Charter (secondary
rule) appears to be misstated vis-a-vis the classic doctrine of SE. Second, the Declaration
on Friendly Relations (primary rule) deviates from the misstated principle of SE found in
the Charter and returns to the roots of the classic doctrine of SE. This confusion 1s
compounded by the unclear manifestation of this principle in both the UN's plenary and
executive decision-making organs. Accordingly, the SE does not meet the determinacy

criterion.

Second, the principle of SE as reflected in the voting rule of one vote per state by
allowing the participation of each UN member in decision-making is of symbolic
significance. This rule however applies only to the GA in which all UN member states are

560 See Riidiger Wolfrum, Voting and Decision-Making, in UNITED NATIONS: LAW, POLICIES AND
PRACTICE, VOL. 2, 1400, 1403 (Riidiger Wolfrum and Christiane Philipp eds, 1995) [hereinafter
"Wolfrum —Voting and Decision-Making']. See also Quoc DINH ET AL., supra note 2, pp. 594-595.
Drawing a distinction between universal and regional IGOs the authors argue that the principle of SE is not
a functional proposition within the structure of the principle decision-making organs of universal 1GOs.
They do however suggest that it may be functional within the decision-making bodies of regional IGOs.

%1 See FRANCK — POWER OF LEGITIMACY, supra note 123, p. 150.

%2 PRANCK — FAIRNESS, supra note 10, p. 30. Franck rightly claims that "[m]easuring the legitimacy
of arule is not a purely theoretical exercise" because "[tJhe more plausible a community's perception of a
rule' legitimacy, the more persuasive that rule's claim to fairness, the stronger its promotion of compliance,
and the firmer its re-enforcement of the sense of community."

563 See supra Part I1.A.2.b for the criteria of legitimacy in international law.
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party to, and not to the SC. Given its non-applicability in the latter decision-making organ,
the rule does not meet the symbolic validation cniterion. Majoritarianism also fails to
meet this criterion for, albeit democratic, it does not symbolize the consent of all members,
neither in the GA nor in the SC. Such consent is a requisite of the principle of SE—i.e. a
decision must express the will of all members in order for it to be legitimately binding.

Third, the principle of SE manifested in the voting rule 'one state, one vote', emanates
from a higher normative order—i.e. the UN Charter principle and the international law
doctrine of SE—meets the criterion of adherence within the GA. By the same token,
however, it fails to meet this criterion within the SC which, as a result of its restrictive two-
tier membership system, breaches the principle of SE. As noted, the principle of SE
requires unanimity in both the GA and the SC. Majoritarianism, therefore, is also in breach
of SE as unanimity is not a factor either in the GA (50% +1 and 2/3 majonty) or in the SC
(9/15 majority and the veto which calls for 9/15 + 5/5).

Fourth, as Franck nightly argues, "an international community that accepts rule-
coherence as an ideal has a better case for legitimacy than one that does not."* However,
the principle of SE is not consistently applied throughout this organization because the
voting rule of 'one state, one vote' finds application within the GA but—because of its
restrictive two tier composition—not within the SC. As such, it does not meet the fourth
legitimacy criterion of coherence and, therefore, loses substantial amount of legitimacy.
The same holds true for the majoritarianism rule which varies from simple majority to the

veto rule thus, finding no consistency within the UN.

Given their different composition (universal and restrictive), their different VMs and VPs
(simple majority, two-thirds majority, qualified majonity and veto), as well as the different
legal effect of their respective resolutions (non-binding and binding), there are important
inconsistencies between the principle of SE as applied in the GA and in the SC. Indeed,
establishing SE as a founding principle of the UN and concurrently sanctioning the
privileged position of the 'great powers'—i.e. US, France, UK, Russia and China—was

viewed as a paradox even by the founding members of this organization.>*

Of course, as Franck's legitimacy theory claims, if the inconsistencies can be rationally

explained there is an exception to the coherence criterion and the voting rule can still be

4 FRANCK — POWER OF LEGITIMACY, supranote 123, p. 175,
55 KLEIN, supra note 12, p. 116.
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qualified as legitimate.* For example, in evaluating the voting rules in the UN's SC,
Franck argues that, "while inconsistent with state equality, [the veto] does not undermine
the rule's coherence and legitimacy", rationalizing that "the states bearing the greatest
institutional responsibility should also have the greatest say in critical disputes".*"”
Although [ agree with Franck's argument concerning proportional responsibility of power,
I beg to differ with his conclusion. Given the numerous important inconsistencies, the
principle of SE is, in fact, the exception, and not the rule, within the UN. After all, it is
Franck himself who also rightly reminds us that a "'rule' [...which] only applies self-
selectively has far less legitimacy than one of general application."**® Moreover, there are

no rational justifications vis-a-vis the remaining inconsistencies of SE within the UN.

In fact, although the reasons which rationalized the establishment of the five permanent
members in the SC may have been relevant and rationally coherent in the aftermath of the
Second World War, they do not reflect the realities of power in contemporary society. The
'big five' are no longer who or what they used to be and their primacy in collective security
issues is no longer acceptable.® As such, the inconsistencies between the applications of
the voting rule of 'one state, one vote' in the GA vis-a-vis the SC, as well as the
inconsistencies of this rule within the SC, can not be rationally justified. Indeed, because
the 'one state, one vote' is inapplicable within the UN's most powerful decision-making
organ, the principle of SE is once again de facto the exception, and not the rule, within the
UN.

b) Challenges to the Status Quo: Reforming United Nations'
Voting Mechanisms and Practices

The maxim quot homines, tot sententiae is appropriate to describe the movement for
UN-related reforms as there have been virtually as many proposals to reform this
Organization as there have been scholarly publications on it. In particular, numerous
proposals to reform the UN's decision-making processes have been informally tabled
throughout the Organization's existence. As new states emerged and IGOs increasingly
played a dominant role in global governance the movement for UN-related reforms

566 See FRANCK — POWER OF LEGITIMACY, supra note 123, pp. 153, 163; FRANCK—FAIRNESS, supra
note 10, p. 41.

567 FRANCK — POWER OF LEGITIMACY, supra note 123, p. 177.
8 Franck —Democratic Governance, supra note 365, p. 81.
9 COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 237.
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intensified. Upon its fiftieth anniversary, the UN itselfl formally undertook to review its
decision-making processes by establishing a committee to study and recommend voting-

related reforms.

(i) Informal  Proposals for Voting Reforms throughout the
United Nations' Existence

During the initial years of the SC, the frequent use and opportunity for use of the veto
led to various calls for reforms. Proposals for its amendment have included a range of
options. One such option is the abolition of the veto and its replacement by the rule of equal
voting rights for all SC members.””® Abolishing the veto would de facto eliminate the
difference in power between the two tier membership composition of the SC. All SC
members would have equal voting power. This would signal a rapprochement with the

principle of SE.

Other proposals for reform have included the substitution of the rule of unanimity of the
permanent members of the SC—i.e. the second part of the equation foreseen in Article
27(2) of the UN Charter—by a rule of qualified majority. For instance, instead of all five
members being required to vote affirmatively in order for a SC's resolution to be carried, a
mere three of five would suffice.””" While this change may signal a move towards more
democratic decision-making within the SC, it would not bring the principle of SE any

closer within this organization.

Another suggestion envisioned the restriction of the power to veto so as to limit its use
and provide for its complete abolition on issues concerning membership admission and the
peaceful settlement of disputes.’”* Restricting the number of issues which are subject to
veto would also decrease the number of issues which would be subject to a double veto.
This would result in the continued smooth functioning of the UN while endowing greater
legitimacy to the SC's voting procedures. However, the breach of the principle of SE
would remain so long as there exists any form of veto and any restrictive membership in
the SC.*"

%70 See Goodrich— U.N. S.C. supra note 300, p. 205.
571 .
See id.
72 See id.
57 See Wolfrum — Voting and Decision-Making, supra note 560, p. 1403.
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Another proposal for reformation of the SC's power to veto involved a call for the
exchange of the nature of the decision-making powers between the SC and the GA™—eg.
transforming the SC's binding resolutions into mere recommendations and opting for a
greater decision-making power and enforcement by the GA.>” The difficulty with this
proposal is that, due to its size, the GA would undoubtedly be less efficient and, more

importantly, the SC would lose its raison d'étre.>”

Moreover, one would be hard-pressed
to conceive that the world's most powerful states would support such a proposal. Since
power entails responsibility,”” the world's superpowers argue that if the GA membership
has increased powers it must also shoulder the responsibilities of financing and otherwise

supporting—i.e. militarily, technologically and otherwise— UN resolutions.>

Despite these calls for reforms, a new spirit of cooperation has prevailed in the SC in
recent years. The power to veto has been used sparingly and permanent members have
often opted to abstain from resolutions, thus enabling them to be carried.””® In fact, it has
now become common practice that, before the SC formally adjourns to vote on a given
issue, a small group of its member states— the so-called mini-council, composed of three of
the five permanent members, the US, UK and France—hold meetings in camera with other
SC members, without keeping common minutes.>* During these closed meetings, the SC
members consult privately on a wide range of issues, including on the wording of the

1

resolutions, in order to accommodate the veto power holders.®! Once the secret

574 See Goodrich—U.N. S.C., supra note 300, p. 196. In the 1970s, Goodrich reports that "[t]he most
striking trend in the practice of the UN since its establishment has been the increasing inability of the
Security Council to serve the purposes for which it was intended and the growing preference of Members to
make use of the General Assembly."

575 See 1d.

37¢ See Boutros-Ghali, supra note 254, p. 37. Discussing the basic organizational principles inversely

proportionally linking size and efficiency, Boutros-Ghali holds the common belief that the smaller the size
of an organ the greater its efficiency.

577 See Lord Owen, The Limits of Enforcement, 42 NETH. INT'L L. REv. 249, 251 (1995).

578 See Goodrich—U.N. S.C., supranote 300, pp. 205-206, stating that "[i]t is also unlikely that the
major powers would agree to the expansion of the powers of the Assembly, unless they have a share in the
voling commensurate with the responsibility which they have to assume." Goodrich then suggests that a
"prerequisite to such agreement would be solution of the complicated question of weighted voting in the
General Assembly." See also Boutros-Ghali, supra note 254, p. 35, discussing the post Second World War
San Francisco Conference for the creation of the UN during which the participants drew clearly an important
link between states' power and responsibility thus recognizing the principle of inequality of states.

57 See BENNETT, supra note 41, p. 85.

580 Reisman—The Constitutional Crisis in the UN, supra note 463, pp. 85-86. Cf. Goodrich—U.N.
S.C., supra, note 300, pp. 206-207, suggesting—in the 1970s—that important "formal changes for the
immediate future of the Security Council would be the improvement of the Council proceedings by the use
of informal techniques not requiring revision of voting or composition. Among such techniques, mention
might be made of the following: an effective use of private, as against public, meetings of the Council". It
appears that Mr. Goodrich had great foresight as his quarter century old suggestion has materialized in the
1990s.

58! BENNETT, supra note 41, p. 85.
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consultations and meetings result in a decision, the SC's fifteen members adjourn to their
chamber for the formal voting procedure. These private deliberations are said to have
ensured a more effective and powerful SC as its decisions "appear to go further than at any
other time in the history of the United Nations".*** Although this informal procedure has
come at the cost of a less transparent decision-making process within the SC,® it is
believed to have contributed to the restrained use of the power to veto in the nineteen

eighties and nineties.*®

(ii) The Role of Sovereign Equality and Democracy in the
Newest Proposals for United Nations' Voting-Related Reforms

In recent years, and especially the years leading up to the UN's fiftieth anniversary in
1995, calls for the modernization and revitalization of this organization have become even
more prominent. This time, however, these calls have been voiced—not only informally
within international legal and academic communities but also—formally, within UN, by its

member states who established a Working Group to consider voting-related reforms.*®

With a shift in economic and political powers since the end of the Second World War,
and with the UN's substantial increase in membership since the end of the Cold War, the
latest calls for reforms in UN voting have been predominantly centered around the issue of
(i) the size and (ii) the composition of the SC's permanent and non-permanent membership
and (iii) its general voting procedure, including its power to veto™®
Articles 23 and 27 of the UN Charter.

—1.e. amendments to

382 Reisman —The Constitutional Crisis in the UN, supra note 463, p. 86.

583 See also COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 238, characterizing these
informal SC meetings as having a "closed shop atmosphere" and cautioning that "resorting to these too
frequently is clearly unhealthy."

84 See generally US DEPT. STATE—UN VOTING PRACTICES, supra note 420. For example, there were
59 resolutions adopted by the SC in 1996 and only 1 was vetoed. The defeated resolution concerned the
appointment of the Secrelary-General Boutros Boutros-Ghali for a second term. It was vetoed by the US.

585 See COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 238,

86 See Report of the Progress of the Open-ended Working Group on the Question of Equitable
Representation on and Increase in the Membership of the Security Council and Other Matters Related to the
Security Council, Off. Doc. GA., 49" session, Supp. n° 47, UN Doc. A/49/47 (1995) [hereinafter 'Report
on Equitable Representation']. See also Council and Related Matters—Compendium of observations ad
assessment of the two Vice-Chairmen, their discussion papers, as well as proposals and other documents
presented to the Open-ended Working Group on the Question of Equitable Representation on the Increase in
the Membership of the Security Council and Other Matters Related to the Security Council UN Doc.
A/49/965. (1995), p. 6 [hereinafter 'Compendium of Observations'].
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In general, there has been strong support by the UN member states to increase the
number of the non-permanent members in the SC. However, there has been powerful
opposition to this proposal.*’ Interestingly, numerous states claim that a further increase in
the SC's permanent membership "would run contrary to the principle of sovereign equality
of all UN members, and would exacerbate the disparity already existing in the Security
Council" > Not surprisingly, it is the least influential states—e.g. Nicaragua, United Arab
Emirates, etc.—which claim adherence to the principle of SE and therefore oppose any
expansion-based reform of the SC.** It appears that shattering the myth of SE remains a
difficult task as certain states continue to be oblivious to over half a century of UN practice

which has seen no functionally legitimate application of this principle.

The Working Group established in 1993 by the UN to examine voting-related reforms is
The Open-ended Working Group on the Question of Equitable Representation on and
Increase in the Membership of the Security Council and Other Related Matters 10 the
Security Council [hereinafter The Open-ended Working Group). The name given to this
group suggests that equiry—and not equality—is sought in the SC reforms. However, its
first progress report contradicts this perception. In fact, in its first report The Open-ended
Working Group reaffirmed the misstated principle of SE enshrined in the UN Charter and
added other principles in which it sought guidance. Specifically, the report notes that:

"It was recognized that the principles of sovereign equality of all
Members of the United Nations, equitable geographic distribution and
contribution to the maintenance of international peace and security, as
well as to the other purposes of the Organization, should guide the
work on reform of the Security Council. The concepts of
transparency, legitimacy, effectiveness and efficiency should also be
taken into account in this context as should, in the view of a large
number of delegations the concept of democracy"**(emphasis added).

Reaffirming the misstated principle of SE is clearly without purpose and only serves to
perpetuate a myth—a myth which has no place in the world's foremost political
organization for peace and security. As my analysis has shown, this principle is
incompatible with functional legitimacy within the UN. Moreover, this preliminary report

has erroncously added yet another unattainable principle—democracy—in the UN's

5% See generally Compendium of Observations, supra note 586.
588 /4. at 6 (emphasis added).

589 Need for Fair Geographical Representation on Security Council Siressed as Assembly Concluded
Phase of Reform Debate—Press Release GA/9151 (Nov. 1, 1996).

590 Report on Equitable Representation, supranote 586.
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decision-making processes.”" Indeed, as noted earlier, the principles of SE and democracy
are mutually exclusive because, amongst other reasons, in decision-making the first
necessitates unanimity while the latter requires majoritarianism. It was a mistake to found
the UN on the misstated principle of SE. Upon this historic opportunity for UN reforms
the same mistake should not be repeated nor should SE be replaced by yet another
functionally illegitimate principle—i.e. democracy—in the context of international decision-

making.

#1 See generally supra Part I1.B.4.c for a discussion on the principle of SE vis-a-vis democracy in
IGOs. See also QUOC DINH ET AL., supra note 2, pp. 597-598, discussing the move for the democratization
of restricted organs of international institutions.




B. THE INTERNATIONAL LABOUR ORGANIZATION
(ILO)

"To make of the jus gentium the ars boni et aequi in all that pertains to
the freedom and dignity of the common man in industrial society: such
is the high mission which the corpus juris of social justice seeks to
fulfil."

C. Wilfred Jenks>?

1. GENESIS AND STRUCTURE

The Industnal Revolution (late 18th century and early 19th century) brought about
profound economic and social changes.® At the end of the nineteenth century, several
individuals, private associations and some European states sought to form an international
alliance to combat the deplorable state of working conditions resulting from these socio-
economic transformations.** The turn of the twentieth century witnessed two international

conventions regulating labour-related issues being adopted in Berne.**

Shortly thereafter, as the First World War was being waged, it was evident that

#% C. Wilfred Jenks, The Corpus Juris of Social Justice, in C. WILFRED JENKS, LAW, FREEDOM AND

WELFARE 101, 136 (1963) [hereinafter 'Jenks — Corpus Juris of Social Justice'].

393 Peter A. Kohler, ILO—International Labour Organization, in UNITED NATIONS: LAW, POLICIES
AND PRACTICE, VOL. 1, 714 (Ridiger Wolfrum and Christiane Philipp eds, 1995) [hereinafter 'K&hler —
ILOY.

%% See NIcOLAS VALTICOS, INTERNATIONAL LABOUR LAW 17-18 (1979). The individuals regarded as
the precursors of international labour law regulation and who are credited with promoting this idea in the
nineteenth century include Robert Owen in the United Kingdom, J.A. Blanqui, Villermé and David LeGrand
in France and Ducpétiaux in Belgium. A number of proposals had been tabled by the French, German and
Swiss Governments and the first labour related Conferences, which were held in Germany at the turn the
century, culminated in the adoption of two International Labour Conventions; Peter A. Kohler, Social
Standards, in UNITED NATIONS: LAW, POLICIES AND PRACTICE, VOL. 2, 1187 (Riidiger Wolfrum and
Christiane Philipp eds, 1995), [hereinafter 'Kohler — Social Standards'], discussing the first inter-cantonal
labour legislative initiatives taken in Switzerland in the late eighteen hundreds; ARCHER, supra note 13, p.
14, identifying the private entity known as the 'International Association of the Legal Protection of Labour'
(founded in Bassel, in 1919) as a forerunner to the establishment of the ILO.

%% See Kohler— Social Standards, supra note 594, p. 1188; Koéhler—ILO, supra note 593, pp. 714-715.
Adopted in 1906, the Conventions came into force in 1912. One convention restricted night work for
women in industrial businesses and the other prohibited the use of white phosphorus in the manufacturing
of matches.
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economic hardship and deprivation produced social unrest and political instability, factors
which imperiled universal peace and stability.”® The international community had an
increasingly heightened awareness and recognition of the importance of social justice and
the need for international labour regulation.” In the War's aftermath, the participants of
the Paris Peace Conference sought to create an organization whose function would be to
promote human rights by improving working and living standards world-wide. Marking
the end of W.W.I, in 1919, the Treaty of Versailles gave birth to two IGOs: the
League of Nations (League) and the International Labour Organization (ILO),**

the latter being a constituent part of the former.>”

The only surviving institution of this peace treaty today is the ILO, whose objectives
were initially affirmed through the adoption of the 1919 ILO Constitution.

%% According to

this constituent act, the ILO seeks to create employment and dignified working conditions
world-wide and to promote human rights by eradicating social injustice.®”* In this respect,
it has a quasi-legisiative role because it seeks to establish, improve and harmonize
international labour standards.®” Indeed, the ILO has been amongst the first organizations
to attempt to codify international law.*®

96 See Kohler—ILO, supra note 593, pp. 714-715; Werner Meng, Article 57, in THE CHARTER OF THE
UNITED NATIONS: A COMMENTARY, 796, 806 (Bruno Simma et al. eds, 1994) [hereinafter "Meng — Article
571.

97 See Thomas Weiss and Jean Siotis, Functionalism and International Secretariats: ldeology a

Rhetoric in the UN Family, in FUNCTIONALISM: THEORY AND PRACTICE IN INTERNATIONAL RELATIONS
173, 178 (A.J.R. Groom and Paul Taylor eds, 1975).

3% See VALTICOS, supra note 594, p. 18.

See Meng — Article 57, supra note 596, p. 802. See also p. 803. Initially, these two IGOs were so
closely linked that membership to the League meant simultaneous membership to the ILO. In later years,
however, the IL.O admitted states which had not been members of the League.

%% The first ILO Constitution was adopted as Part XIII of the Treaty of Versailles.

0L See Constitution of the International Labour Organization, Geneva, ILO (1963) Preamble,
[hereinafter IL.O CONSTITUTION]. The preamble states:

599

"Whereas universal and lasting peace can be established only if it is based upon
social justice;

And whereas conditions of labour exist involving such injustice hardship and
privation to large numbers of people as to produce unrest so great that the peace
and harmony of the world are imperiled; and an improvement of those conditions is
urgently required,; ...

Whereas also the failure of any nation to adopt humane conditions of labour is
an obstacle in the way of other nations which desire to improve conditions in their
own countries;

The High Contracting Parties, moved by sentiments of justice and humanity as
well as by the desire to secure the permanent peace of the world, and with a view
to attaining the objectives set forth in this Preamble, agree to the following
Constitution of the International Labour Organization: ..."

692 §ee QuOC DINH ET AL, supra note 2, p. 654; Nicolas Valticos, Les conventions de I'Organisation
Internationale du Travail & la croisée des anniversaires, R.G.D.LP. 8 (1996) [hereinafter 'Valticos—
Conventions de l'OIT']; Meng— Article 57 supra note 596, p. 806. See also PLANO & OLTON, supra note
29, p. 361.

603 See Quoc DINH ET AL., supra note 2, p. 72.
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In order to accomplish its mission the ILO utilizes its three constituent organs: 1) the
General Conference (also known as the International Labour Conference); 2) the
Governing Body and; 3) the International Labour Office.® As the General
Conference and the Governing Body are its two principal decision-making organs they will
be the focus of the present chapter.

a) Constitutional Foundations: Equality and Democracy but not
Sovereign Equality

During the ILO's first quarter century existence social issues had evolved into complex
multi-dimensional problems.®® In 1944, the ILO's goals were reaffirmed and broadened
by the Declaration of Philadelphia which became an integral part of its constitution.®® This
constituent instrument provided that:

"I. The Conference reaffirms the fundamental principles on which
the Organization is based and, in particular, that—

[...]

(d) the war against want requires to be carried on with unrelenting
vigor within each nation, and by continuous and concerted
international effort in which the representatives of workers and
employers, enjoying equal status with those of governments, join
with them in free discussion and democratic decision with a view to
the promotion of the common welfare." (emphasis added).

Henceforth, the ILO's constitutional foundations included equality and democracy. This
was a significant addition to its 1919 Constitution which had been mute on the application
of these two principles within the [LO. In fact, the only reference to equality in the ILO's
original Constitution concerned its application by the organization—i.e. it recognized "the

principle of equal remuneration for work of equal value".*”

The importance of the values of equality and democracy as the basis of the ILO is

804 JLO CONSTITUTION art. 2; Kéhler—ILO, supra note 593, p. 717.

Headquartered in Geneva, and having forty field offices, the International Labour Office is the ILO's
permanent secretariat. The Governing Body, appoints a Director-General who has the duty of administering
the efficient conduct of the International Labour Office.

%93 See VALTICOS, supra note 594, pp. 41-42; Quoc DINH ET AL., supra note 2, p. 72, discussing the
human hardship resulting from the 1929 economic crisis and the Second World War.

898 Declaration Concerning the Aims and Purposes of the International Labour Organization,
Philadelphia, ILO, (May 10, 1944) [hereinafter 'Declaration of Philadelphia'], See VALTICOS, supra note
594, p. 41.

607 ILO CONSTITUTION preamble.
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reflected in its unique composition and in its distinctive voting processes respectively. I will
discuss these ILO attributes in sections two and three, and therefore, I will not delve into
them here. Suffice it to say that, the ILO embodies a mixed membership composition—i.e.
both private (workers and employers) and public (government) entities. However, despite

its NGO components the ILO is nonetheless widely regarded as an 1GO.*®

It is noteworthy to consider that the principle of SE escaped explicit reference in both the
original ILO Constitution as well as its supplemental version. SE's absence is less
remarkable in the ILO's original—post W.W.I—constituent instrument than it is in its
later— W.W.II —constituent act. After all, in 1919, the League, co-created with the 1LO,
also omitted reference to the principle of SE. On the other hand, the 1944 Declaration of
Philadelphia was being enacted virtually at the same time as the UN Charter which
enshrined SE as one of the UN's founding principles. In this respect, it is remarkable that
the ILO's supplemental constituent instrument continued to neglect direct reference to the
principle of SE.

b) Legal Status as a United Nations' Specialized Agency

Following its demise at the end of the Second World War (1945), the League was
replaced by the UN. Although originally associated with the League,®” the ILO continued
its existence in a new association with the UN. This association was made possible by the
newly established UN Charter as well as the renewed ILO Constitution.®'® Recognizing the
value of international cooperation in the increasing globalization of exchanges, the UN
sought to promote economic and social co-operation between the UN and other
organizations. In order to advance international peace and protect human rights,’"' on
December 14, 1946, the ILO entered into a co-operative agreement with the Economic and

Social Council (ECOSOC) and became the UN's first Specialized Agency.*?

698 See ARCHER, supra note 13, p. 43. See generally BOWETT, supra note 41; BENNETT, supra note 41;
Quoc DINH ET AL, supra note 2.

80 See OPPENHEIM, supra note 295, p. 718; Ignaz Seidl-Hohenveldern, Specialized Agencies, in UNITED
NATIONS: LAw, POLICIES AND PRACTICE, VOL. 2, 1202 (Riidiger Wolfrum and Christiane Philipp eds,
1995) [hereinafter 'Seidl-Hohenveldern —Specialized Agencies']; See also UN. CHARTER arts 55-60, 63
setting out the terms and purposes of co-operation as a UN Specialized Agency.

610 gee U.N. CHARTER arts 55-60, 63; ILO CONSTITUTION art. 12.
See VALTICOS, supra note 594, pp. 19-20; U.N. CHARTER art. 63.

See UN. CHARTER art. 57. Meng — Article 57, supra note 596, p. 800. For a list and discussion of
UN Specialized Agencies see also supra note 445; Kohler—ILO, supra note 593, p. 714; Witold Zyss,
Article 17 Paragraphe 3, in LA CHARTE DES NATIONS UNIES: COMMENTAIRE ARTICLE PAR ARTICLE 377,
379 (Jean Pierre Cot and Alain Pellet eds, 1985); BUERGENTHAL & MAIER, supra note 5, p. 46.

611
612
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[t is important to note that co-operative arrangements with the UN can also take other
forms than that of Specialized Agencies. They may be comprised of organizations created
directly by the UN (e.g. United Nations Development Programme (UNDP), United
Nations Environment Programme (UNEP)) or organizations which merely foster links with
the UN via a special status (e.g. World Trade Organization (WTO), International Atomic
Energy Association (1AEA)).*"®> These forms of UN association are to be distinguished
from UN Specialized Agencies given that their different structures and roles endow them
distinct legal status, rights, obligations, etc.

In order for co-operation to be established in the form of a UN Specialized Agency it
must take place by an "intergovernmental agreement".®'* Therefore, it must occur between
the UN and 1GOs, not a NGOs.*"* Despite this criterion, and notwithstanding its organs'
mixed composition (public and private entities), which distinguish it from all other classic
intergovernmental institutions,”® ILO's classification as a global IGO has enabled it to
establish a co-operative link as a UN Specialized Agency.®"

While the ILO remains independent from the UN, with a distinct legal status,®™® it is
nonetheless an integral part of the UN system.®" As its Specialized Agency, the ILO is not
only meant to forge close administrative and institutional links with the UN but also to co-
ordinate its policies and activities with those of the UN.®*° It is not explicitly provided,

however, whether the [LO is meant to observe the terms of the UN Charter.

Although UN-created institutions—i.e. UNDP, UNEP, etc. —necessarily comply and de
jure adhere to the UN Charter, it is unclear whether this obligation applies to UN

613 See ALAIN GANDOLFI, INSTITUTIONS INTERNATIONALES 228 (1984); QUOc DINH ET AL., supra note
2, pp. 554-555.

814 UN. CHARTER art. 57 (emphasis added).
813 See Meng — Article 57, supra note 596, p. 798. Professor Meng discusses the inability of the World
Tourism Organization to be established as a UN Specialized Agency because its membership included NGO

entities —i.e. private tourist organizations and enterprises as associate members. See also, p. 800, regional
IGOs are also excluded from becoming UN Specialized Agencies.

616 $ee Quoc DINH ET AL, supra note 2, pp. 612-613, 654.
AS] Meng — Article 57, supra note 556, p. 800.

%18 Werner Meng, Article 63, in THE CHARTER OF THE UNITED NATIONS: A COMMENTARY, 851, 852
(Bruno Simma et al. eds, 1994) [hereinafter 'Meng—Article 63']; Seidl-Hohenveldern—Specialized
Agencies, supra note 609, p. 1205.

619 See Klaus Hiifner, UN-System, in UNITED NATIONS: LAW, POLICIES AND PRACTICE, VOL. 2,
1361, 1362 (Riidiger Wolfrum and Christiane Philipp eds, 1995) [hereinafter 'Hiifner —U.N. System'].

620 See U.N. CHARTER art. 58. See also Seidl-Hohenveldern — Specialized Agencies, supra note 609, p.
1204. ECOSOC's co-ordination efforts with UN Specialized Agencies have been relatively unsuccessful and
have been targeted as part of the latest series of UN reforms.
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Specialized Agencies which have their own distinct constituent acts. For instance, does its
status as a UN Specialized Agency mean that the ILO adheres either de jure or de facto
the UN's founding principles? Or, can the ILO intimately co-operate with the UN yet not
adhere to the latter's basic principles? The answer to these queries are inferred in the terms

of the intergovernmental agreements between the UN and its Specialized Agencies.

As a rule, "[a]lmost all specialized agencies are contractually obliged to consider the
recommendations of ECOSOC and the GA and, if possible, to follow them."®"
Accordingly, it is difficult to conceive of a UN Specialized Agency which does not
conform to the basic principles of the UN Charter. Indeed, when an autonomous
international institution cooperates with the UN it should normally signal that it 1is
compatible with the UN's founding principles, otherwise, close cooperation and
coordination of policies and activities as is provided by the UN Charter (Article 58) would
not be possible. In this respect, the ILO's status as a Specialized Agency should mean that
this organization necessarily accepts the UN's founding principle of SE as a guiding

principle within its own operations.

Moreover, the principle of SE is not only enshrined in the UN Charter as part of this
IGO's founding principles (Article 2(1) UN Charter) but it is also reiterated—albeit, in
different language — with regard to ECOSOC's related stipulations.®” Indeed, co-operation
with the UN as a Specialized Agency is intended to take place with "respect for the
principle of equal rights and self-determination of peoples" (Article 55 UN Charter). This
provision is identical to the one foreseen as the UN's primary purposes and principles
(Article 1(2) UN Charter). Indeed, it is argued that the UN Charter stipulations as to "equal
rights of man and women and of nations large and small" (Preamble) are synonymous with
the expressions of the "principle of equal rights and self-determination of peoples (Articles
1(2) and 55) as well as those of "sovereign equality" (Articles 2(1) and 78).°” The
question then arises as to whether peoples' equal rights are equivalent to states' equal
rights. Prima facie, it would seem not as these concepts appear to have different meanings.
Indeed, due to the disparity in the size of states' populations, in practice, equal rights
between states necessarily means unequal rights between its people. However, according to
Seidl-Hohenveldern (1995), UN Specialized Agencies seek co-operation:

621 See Meng — Article 63, supra note 618, p. 854.

622 See Riidiger Wolfrum, Preamble, in THE CHARTER OF THE UNITED NATIONS: A COMMENTARY 45,
47 (Bruno Simma et al. eds, 1994), [hereinafter "Wolfrum—Preamble'], noting that "[a]s far as the equality
of states is concerned, it must be borne in mind that apart from the Preamble, four other provisions of the
Charter refer to this principle, although two different terms are used: 'equal rights of nations or people'
(Preamble; Art. 1(2); 55) and 'sovereign equality of all its members’ (Art. 2(1), 78)."

623 14.
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"expressly on the basis of equal rights and the self-determination of
peoples. Even if all doubts as to who shall be entitled to the exercise
of the right of self-determination are dismissed, the mention of this
right in connection with the principle of equality underlines the rights
of individual states to sovereignty, and even to 'sovereign equality’'
within the United Nations."®**

In this respect, although the principle of SE is absent from the ILO's multiple constituent
acts, as a UN Specialized Agency it has de facto, if not de jure, become one of its founding
principles. Despite this UN Charter reference, the role of the principle of SE has remained
relatively obscure within the ILO. Indeed, as will be shown in the following sections, this
principle's absence is reflected at all levels of ILO's decision-making organs—i.e. from its

composition to its voting schemes.

624 Seidl-Hohenveldern— Specialized Agencies, supra note 609, p. 1203.
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2. T HE INTERNATIONAL LABOUR ORGANIZATION'S UNIQUE

COMPOSITION AND DECISION-MAKING PROCESSES

"ILO is unique in being a tripartite organization, bringing two
important sectors of civil society—trade unions and employers'
federations—together with governments to address basic labour
market issues. With the increasing openness of global markets and
greater mobility, this organization will only grow in relevance."

The Commission on Global Governance®®

a) Dual, Tripartite and Quadruple Representation

(i) The General Conference

The General Conference is comprised of the ILO's entire membership, which currently
stands at 173 states.®®® As the ILO's plenary body, it enacts and monitors international
labour standards. More importantly, it serves as an annual forum for exchange and
discussion on international labour and social issues between governmental and non-
governmental delegates.®”’” Within this dual composition, there are three constituencies—
i.e. government, labour and business. Also within this tripartite structure, there is a four-
member delegation from each member state and constituency—i.e. two government

members, one labour member and one business member.%2®

Each government delegation at the General Conference is composed of two persons; the
member state's cabinet minister responsible for labour issues and another similar high
profiled government representative. As for the non-governmental delegates—labour and

625 COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 269.

626 At its inception, in 1919, there were 42 member states which joined the ILO. Thereafter, ILO
membership rose progressively until the Second World War when it began to decline with several member
states withdrawals. See VALTICOS, supra note 594, pp. 27-28. Membership began to increase again
following the decolonization of the nineteen sixties and again with the democratization of the former
Eastern Bloc in the nineteen nineties.

%27 The General Conference is also responsible for adopting the ILO budget and electing the Governing
Body's composition.

628 11 O CONSTITUTION art. 3(1); QUOC DINH ET AL., supra note 2, pp. 612-613.
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business—they are both appointed by the governments of their respective states so as to
reflect the most representative professional workers' and employers' organizations of their
country.®®® However, unlike other IGOs, the General Conference has a say in the
admission of its members' delegates.® If it is deemed that a member of the delegation is
not an adequate representative of its constituent group, the delegate can be refused

admission to the General Conference.®

With membership in the ILO standing at 173 states, the General Conference has a total
692 delegates—346 government representatives, 173 representatives of labour associations
and 173 representatives of business entities. This unique composition of the General
Conference is attributed to the [LO's raison d'étre. Since its inception, the ILO has had the
mandate to establish international labour standards and policies and to promote various
interests within its member states, as opposed to promoting strictly the interests of its
member states. The hybrid features of the General Conference were considered to be the
best way to achieve its goals. Participation by the largest number of players was thought to
ensure an even playing field. Affording a voice to the key labour actors was also intended
to inspire confidence amongst the participants and to ensure not only enforcement of the
ILO decisions by the states' respective governments but also harmonious compliance by
union and business associations.®” The participation of government as well as employers
and employees in this innovative structure is considered to have brought dynamism in the
1LO.*3In fact, it has been argued that this tripartite representation prevents ILO "decisions
[from] being taken in a purely technocratic spirit and [...ensures] a democratic control of
the activity of the Organization".*** In this respect, this inclusive participatory process is
believed to be more advanced at the international level than it is at the national level.®* After
all, for the most part, national labour-related legislation is enacted by the government in
power without formal participation of labour unions or business organizations.

62110 CONSTITUTION art. 3(5); QUOC DINH ET AL., supra note 2, p. 612-613. See ANTOINE H. ZARB,

LES INSTITUTIONS SPECIALISEES DU SYSTEME DES NATIONS UNIES ET LEURS MEMBRES 372 (1980). The
author cites the "L'O.1.T. (1919-1950)" in La Documentation frangaise of June 28, 1950, no 1346, p. 10,
which noted the criteria for the appointment of non-governmental delegates in the ILO. See also VALTICOS,
supra note 594, p. 30, discussing the problem of trade union pluralism and the government's responsibility
in ensuring that its nominations of employers' and employees' delegates to the ILO General Conference be
adequately representative of their respective constituencies. Complaints regarding the governments' selection
of delegates may be filed with the Credentials Committed of the ILO General Conference.

630 gee VALTICOS, supra note 594, p. 35.

631 See ILO CONSTITUTION art. 3, para. 9; VALTICOS, supra note 594, p. 35.
32 See VALTICOS, supra note 594, p. 29.

633 See Id.

1.

635 14
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ILO's institutional tripartism means that individuals, as opposed to states, have been
given an active role in this organization.®® Indeed for this tripartite structure to retain its
intended meaning, each group of delegates, and indeed each delegate, to the General
Conference must theoretically be independent from one another.®” In fact, this individual
delegate's freedom is constitutionally guaranteed in the ILO.®*® Thus, in principle, each
delegate is autonomous from all other delegates within, as well as outside, its state's
delegation.

Historically, the innovative composition of the General Conference formed interesting
alliances between labour unions and business associations throughout the ILO's
membership and, indeed, throughout the world. For instance, worker delegates from one
state would converge with those of another state. Similarly, employer delegates from one
state would unite with those of other states. And finally, the same form of alliance would
be formed between government delegates. In fact, as will be discussed in section three, the
special tripartite composition and their resulting cross-border alliances of the General

Conference have had significant impact on its voting structure.

This unique tripartite composition has also been known to have been periodically less
effective in states infamous for their lack of union freedoms whose delegates would or
could not accurately represent trade union or employers' pluralism.*® In fact, the
independence of workers and business delegates has often been doubted throughout the
ILO's existence as several of its member states have been periodically ruled by communist,
fascist or otherwise authoritarian regimes.* The practice of such states in the appointments
of workers' and employers' delegates to the General Conference did not always comply
with the intended tripartite representational structure as their appointed delegates were not
independent (as required by the ILO Constitution) but were rather an extension of their own
government delegates.*” By representing views identical to those of the government
delegates they defeated the raison d'étre of the tripartite representation.*? In fact, the
erosion of the tripartite representation was considered so problematic in the 1970s that the
US officially claimed this as one of the reasons behind its withdrawal from the ILO in

53¢ Quoc DINH ET AL., supra note 2, p. 654.

%7 1d. at 612-613.

638 ILO CONSTITUTION art. 4, para. 1.

639 See VALTICOS, supra note 594, pp. 30-33.

640 See Quoc DINH ET AL., supra note 2, pp. 172, 613.

541 See VALTICOS, supra note 594, pp. 31-33; KIRGIS—INTERNATIONAL ORGANIZATIONS, supra note
16, pp. 260-261.

842 See Quoc DINH ET AL, supranote 2, pp. 612-613.
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The composition of the I1.O's General Conference like that of the UN GA, appears to
comply with the principle of SE for it provides for universal membership. Of course, given
its hybrid composition, the principle of SE takes on a different dimension in the General
Conference. By allotting two seats to governmental delegates and two to non-governmental
delegates within the General Conference, emphasis is not only on equality between member
states but also on equality within member states. Although there is usually a difference in
powers between governmental and non-governmental groups the influence of their
delegates is presumably equal within the General Conference. However, concurrently, this
is a somewhat imperfect equality because the government delegation is always numerically

greater than the labour or business delegation (—i.e. ratio of 2:1:1).

(ii) The Governing Body

The Governing Body is an important executive player in the ILO.** It functions as an
administrator of the General Conference by supervising 1LO's operations and, specifically,
by initiating international labour conventions.*** Contrary to the General Conference, it is
not a universal organ. Rather, it resembles the UN's SC in so far as membership to it is
restricted. It is currently composed of 14 member states,”* with four representatives (i.e.

two government delegates, one labour delegate and one employer delegate) per state.

It is the General Conference's task to elect the Governing Body's limited number of
member states. Recognizing inequalities in power within its membership,”’ ILO's
founders decided to accommodate these inequalities by granting automatic representation in
this executive body to the states of chief industrial importance.**® Thus, the General
Conference selects 10 of the 28 government seats on the Governing Body amongst
industrial states and the remaining are selected from the balance of the ILO member

643 See KIRGIS—INTERNATIONAL ORGANIZATIONS, supra note 16, pp. 260-261. The US withdrawal

from the ILO took effect in 1979. It was re-admitted in 1982. See also QUOC DINH ET AL., supra note 2,
pp. 567, 613, holding the ILO's excessive politicization responsible for the 1977 American withdrawal
from this Organization.

4 BOWETT, supra note 13, p. 123.

645 See VICTOR-YVES GHEBALIL THE INTERNATIONAL LABOUR ORGANIZATION: A CASE STUDY ON
THE EVOLUTION OF UN SPECIALIZED AGENCIES 141 (1989); PLANO & OLTON, supra note 29, p. 362.

646 JLO CONSTITUTION art. 7, para. 1.
647 Zamora, supra note 33, p. 576.
64 LO CONSTITUTION art. 7.
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states.** With this procedure the ILO's founders created a two-tier representation which—
although similar to that which exists in the UN SC—differs substantially from the General
Conference's universal, one tier, membership.

Within its restrictive membership composition, the Governing Body has a representation
identical to that of the General Conference—i.e. dual, tripartite and quadruple. In other
words, from a total of 56 seats, there are 28 government delegates, 14 labour delegates and
14 employer delegates.®® In this sense, there is a balance between government and non-
government delegates.®' Of course, this type of equality is not extended between states but
rather within states. Nonetheless, the Governing Body's unique composition has enabled
the same remarkable alliances as those experienced within the General Conference—i.e.
coalition amongst workers, employers and government delegates of different states
respectively.

However, because an overwhelming number of states—i.e. 159 out of 173—are
excluded from membership to the Governing Body, this executive organ's restrictive
composition constitutes a clear breach of the principle of SE. The 14 states which
participate in both the General Conference and the Governing Body evidently benefit from

a more significant role than those which are excluded from the latter organ.®*

Moreover,
the Governing Body's two-tier composition is a further violation of SE as certain states
(i.e. 14/173) are de jure recognized to be more equal than others and industrial states are
guaranteed 10 out of 28 government seats within this restrictive body.®* Therefore, SE

gives way to efficiency in this restrictive membership organ.®**

The SE violations within the ILO Governing Body are similar to those found within the
UN's SC discussed earlier, and to those which exist in most other IGOs' restrictive
membership organs. There is however a significant difference between this breach of SE
and that in the UN. The ILO's constituent instruments do not expressly provide for SE as
one of this IGO's foundational principles. SE is referenced in the ILO strictly in its

%9 14.; ARCHER, supra note 13, p. 63; Meng— Article 57, supra note 596, p. 807.

See Annex IV for the current list of ILO's General Conference members. Between 1996-99 the important
industrial countries—which appoint ten of the twenty-eight government delegates to the ILO Goveming
Body —are: the US, Russia, China, United Kingdom, Germany, France, India, Japan, Italy and Brazil.

650 ILO CONSTITUTION art. 7, para. 1. See also Quoc DINH ET AL., supra note 2, pp. 597-598.
Originally, the ILO's Governing Body was composed of a total of 24 seats of which 12 were filled by
government delegates, 6 by business delegates and 6 by union representatives.

651 Quoc DINH ET AL, supra note 2, pp. 172, 612-613.
2 Id. at 595-596.

653 11O CONSTITUTION art. 7, paras 2 & 3.

83% QuOC DINH ET AL., supra note 2, p. 595-596.




148

association with the UN as its Specialized Agency.®” In this respect, it could be argued that
the de facto non adherence to the principle of SE does not violate the ILO's constitutional
foundations. But this claim would not change the reality that the ILO's decision-making

processes do nonetheless breach the internationally-established jus cogens of SE.

b) Binding and Non-Binding Decisions

As the ILO's executive organ, the Governing Body is the locus of the organization's
decision-making in administrative matters. The ILO Constitution provides that the
Governing Body is responsible for establishing the General Conference's agenda (Article
10, para. (a)), directing the activities of the International Labour Office (Article 10, para.
(b)), appointing the Director-General and other staff (Articles 8 and 9), as well as obtaining
information and hearing complaints and petitions with regard to the non observance of an
ILO convention (Articles 10, para. (c), 19, 24, 25, 26).%°° Its decisions are binding on its
member states.®’ In this respect, the Governing Body is similar to the UN SC. There is,
however, a significant difference between these two executive organs. In the UN, the SC's
decisions are law-making instruments while, in the ILO, the Governing Body's decisions

are merely internal procedural decisions of an administrative nature.

Because of their binding nature, and due to its restrictive composition, the Governing
Body's decisions are theoretically rendered in violation of the principle of SE. However,
due to the administrative nature of the Governing Body's decision-making, it can also be
argued that the decisions can not be considered a serious violation of its member states right
to SE.

Matters are different in the ILO's principal organ, the General Conference, which is
responsible for adopting and revising international standards on labour-related issues such
as: freedom of association, the right to organize, collective bargaining, abolition of forced
labour, equality of opportunity and treatment, etc. This plenary body's decisions come in

8

two forms: Recommendations or Conventions.®® Both of these forms have a

855 See UN. CHARTER art. 55.
656 Kohler—ILO, supra note 593, p. 718.
%57 See Zamora, supra note 33, p. 576.

5%8 See ILO CONSTITUTION art. 19; VALTICOS, supra note 594, p. 35. See also Valticos— Conventions
de I'OIT, supra note 602, pp. 12, 59. Besides its Recommendations and Conventions, since the Second
World War, the ILO also provides technical assistance to its member states in order to help them enact
legislation and improve social conditions. There are also other informal instruments decided by the ILO
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fundamentally different function and legal character and, thus, impact differently on the
ILO membership.

Recommendations issued by the General Conference are considered standard-

defining instruments,®’

adopted either when the subject matter is not deemed "ripe for the
adoption of a Convention" or when there is a need "to supplement a Convention".*® They
hold no legal constraints and accordingly are not binding on the member states.®”
However, given that most of the world's states are members of the General Conference,
the recommendations issued by this plenary organ carry moral authority and presumably
inspire the ILO's members through "the creation of a common social consciousness
extending beyond frontiers."*? The recommendations do not require ratification by the
members of the General Conference but are submitted to the government of each state in
order to provide them guidance in the establishment of their respective labour-related
national programs.*® Member states are subsequently obligated to report to a committee on
the action they have taken vis-a-vis a given recommendation.®” The committee in turn

reports its findings to the General Conference.**

The procedures are similar for [LO Conventions which play an important role in law-
making.‘f'66 However, even when adopted by the General Conference, conventions are not
self-executing instruments. By definition, self-executing acts, once adopted, need no

further internal measures by member states.®”

However, ILO conventions require
ratification through the member states' domestic legislation in order to be considered legally
binding instruments.®® Otherwise, they merely carry a declaratory function which its

member states, nonetheless, often try—but are not obligated—to comply with when

which take the form of Resolutions. Resolutions are "used by the various supervisory bodies of the ILO as
guidelines and terms of reference for the appraisal of national situations and the recommendations addressed
to governments." The value of these Resolutions varies according to its conclusions.

6% See Jenks—Corpus Juris of Social Justice, supra note 592, p. 102.

%0 vy ALTICOS, supra note 594, pp. 55-56. See also Kohler—Social Standards, supra note 594, p. 1188,
referring to ILO Recommendations as the preparatory socio-political groundwork for the subsequent
adoption of ILO Conventions.

eet Meng — Article 57, supra note 596, p. 807. See QUoc DINH ET AL., supra note 2, pp. 681-682.

s Jenks—Corpus Juris of Social Justice, supra note 592, p. 109, quoting the 1946 Conference
Delegation on Constitutional Questions findings on the value of ILO Recommendations. See VALTICOS,
supra note 594, p. 26.

3 See Jenks—Corpus Juris of Social Justice, supra note 592, p. 102. VALTICOS, supra note 594, p.
26.

4 ILO CONSTITUTION art. 19, para. 6; Meng— Article 57, supra note 596, p. 807.
e Meng— Article 57, supra note 596, p. 807.

%66 COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 306,

%7 Quoc DINH ET AL., supra note 2, pp. 230-231.

8 JLO CONSTITUTION art. 19, para. 5; Quoc DINH ET AL., supranote 2, pp. 230-231.
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enacting their respective national legislation.®

Because national authorities retain the freedom to transform ILO conventions into
domestic legislative measures, these decisions are obviously selectively binding and
enforceable on states which have ratified them. This is unlike UN SC resolutions which,
once adopted, may bind the UN's entire membership. Of course, this has a direct impact on
the principle of SE. While in the UN the principle of SE is sacrificed—because the SC's
decisions are imposed on all—in the ILO—because each state voluntarily exercises its free
will to ratify or not a given convention— the principle of SE is technically preserved.

Interestingly, at the ILO's inception, a bold proposal was made which sought to render
ILO conventions automatically legally binding unless otherwise stipulated. However, this
proposal was deemed a threat to the SE of its members and was ultimately rejected.™ After
all, the competence to ratify treaties—which involves the enactment and supervision of
national legislation— falls within the exclusive jurisdiction of states' national authorities. It
was, therefore, agreed that ILO conventions would necessitate explicit ratification and
subsequent national legislative implementation measures by their member states.””

Accordingly, ratification of ILO conventions would be a voluntary process.

Naturally, this voluntary process—while in the spirit of the principle of SE—would have
consequences on the ILO law-making authority. Specifically, the non-ratification and
obviously non-implementation of ILO conventions would have curtailed the ILO's
effectiveness and would have imperiled its functions. Therefore, a compromisc was
reached by which states undertook to submit ILO conventions to their national authonties
for consideration within eighteen months of their adoption by the General Conference.®”
This obligation applies to all member states, regardless of whether they voted for or against
a given convention.®” Failing to ratify, the member state is obligated to issue a report to the

General Conference detailing the state of its national legislation on the given labour-related

89 See Jenks—Corpus Juris of Social Justice, supra note 592, p. 102.
670 yalticos —Conventions de I'OIT, supra note 602, p. 9.
571 1O CONSTITUTION art. 19, para. 5; QUoc DINH ET AL., supra note 2, p. 227.

Since its genesis there have been over 6,200 ratifications of 11O Conventions. Conventions related to
fundamental human rights and equal pay were subject to the largest number of ratifications. Ratification
requires that member states usually have or enact national legislation in their respective countries that is in
conformity with the labour standards foreseen in the ILO Conventions. After ratification, a one year grace
period is usually allowed for implementation. See Valticos—Conventions de I'OIT, supra note 602, pp. 14,
16.

672 S 11O CONSTITUTION art. 19.5 b; Francis Maupain, La Protection Internationale des Travailleurs
et la Libéralisation du Commerce Mondial: Un lien ou un Frein? R G.D.1.P. 45, 52 (1996).

73 Quoc DINH ET AL., supra note 2, pp. 140, 173.




issue addressed in the ILO convention.®™

Although ratification is voluntary, once ratified, ILO conventions are legally binding
instruments on all states which have ratified them and these states must enact or revise their

national laws so as to conform to the said conventions.®”

Of course, given that the
representation at the General Conference is by senior government representatives, the
conventions, 1f signed by the said officials, are also likely to be ratified by the government
in office. The power of the states' national authorities is not threatened as it has the final
say in ratifying ILO conventions. Indeed, it is only upon ratification that the states are
responsible for taking measures in order to implement the ILO conventions. Theoretically,
there is no violation to the principle of SE of the member states because consent is given via

their respective ratification processes.

National implementation of ratified ILO conventions is pivotal to the success of this
Organization. In fact, once a state ratifies an ILO convention the procedure becomes one of
supervised execution whereby there is a system de facto challenging each member's
sovereign status.®” For instance, each member state is required to periodically report to the
International Labour Office with regard to its implementation of ILO conventions and
compliance with ILO standards. Failure to comply can result in official complaints being
lodged against a member state. This, is turn, may result in the establishment of a
Commission of Inquiry which would recommend measures to be taken by the member state
and to be implemented within a three month period.®”” Failure to comply with the
Commission's recommendations may subject the member state to the junisdiction of the 1CJ

whose ruling is final, executory and must therefore be respected.®”®

Other than the ILO's internal procedural decisions rendered by the Governing Body

which are binding on its members,*”

the binding and non-binding nature of the General
Conference's decisions are an important reflection of the principle of SE. Because the
General Conference's binding decisions— whatever the VMs and VPs employed to adopt

them —require each member's express consent, the principle of SE is technically preserved.

674 Valticos— Conventions de I'OIT, supra note 602, p. 11; Quoc DINH ET AL., supra note 2, p. 376.

iy Meng— Article 57, supra note 596, p. 807.

876 See QUOC DINH ET AL., supra note 2, p. 224.

577 ILO CONSTITUTION arts. 26-29.

57 Meng— Article 57, supra note 596, p. 807; ILO CONSTITUTION arts. 31-34.
67 See Zamora, supra note 33, p. 576.




¢) Variation to the Equal Voting Rule: One State, Four Votes

Due to the unique representational structure of the General Conference and the
Governing Body, both ILO organs provide a variation to the voting rule of 'one state, one
vote' by entitling each member to 'one state, four votes'. Since each member state is
granted an equal number of votes—irrespective of its size, population, contribution,
military or economic strength, etc.—and each state is granted equal voting power, all
delegates as well as all states are presumably on a level playing field. Thus, from this
perspective, the principle of SE is theoretically preserved.

In principle, every one of those votes is exercised independently from one another since
each delegate may vote freely from the other members of its national delegation.®® Article 4
(1) of the ILO Constitution grants each General Conference delegate one vote to be
exercised freely and individually on all issues under consideration.®®' For each member
state at the General Conference there are two governmental representatives who can each
can cast one vote, for a total of two votes for the governmental delegation. The third
delegate to the General Conference is a trade union representative, acting on behalf of the
employees of the member state. This is a non-governmental delegate, who also can cast—
individually—one vote in the General Conference. Finally, the fourth delegate is a
management representative, chosen to act on behalf of the employers of the member state
who has one vote in the General Conference. The same voting structure applies within the

restrictive composition of the Governing Body.

During the cold war, tripartism was non-effective in certain states' delegations. For
instance in the former Soviet Union, employers, employees and government delegates
voted as a bloc. However, since the end of the cold war the ILO has evolved and its
tripartite delegations now have the freedom to exercise their vote according to their will and
thus the true and intended function of tripartism has been restored in this Organization.®®
Yet the changes in contemporary society make it uncertain that the traditional players in
labour-related issues are entirely representative of today's complex reality as they are no

longer the only decision-makers in this field, nor are they entirely adequate representatives

%80 1T O CONSTITUTION art. 4; VALTICOS, supra note 594, p. 35; Meng— Article 57, supra note 596, p.
807; Kohler—ILO, supra note 593, p. 717.

o8t Meng — Article 57, supra note 596, p. 807.
682 Soe Valticos— Conventions de I'OIT, supra note 602, p. 29.
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of their respective constituent groups.®® Next to this tripartite representation there are other
regional and international institutions, a network of businesses as well as an unstructured
sector which play a role in labour-related decision-making.®* Despite this, tripartism is still
regarded as an effective and balanced method of decision-making within the ILO.%®

The rationale for the ILO's VM was to enable the non-governmental delegates to cast a
truly independent vote, irrespective of their government's position on a given issue. In this
respect, V-Y. Ghebali (1989) believes that the "the principal yardstick for assessing the
independence of the non-governmental groups is their voting record in the ILO bodies and
in particular in the [General] Conference".*® It is noteworthy to consider however that, in
order for this unique tripartite VM to be given full meaning and effect, the employee and

employer delegations must truly be independent from their government's delegations.

As noted earlier, the independence of the three distinct groups has reputed alignments
between employers of several member states as they have between employees of other
member states. Crossing national boundaries in order to ally oneself with another member
state's labour or business representative is a phenomenon unique to the ILO. Indeed, the
VM of this tripartite structure is said to influence the characteristics and the content of the
conventions and recommendations adopted by the General Conference.®® However, there
are two difficulties with this VM. The first stems from the hybrid and tripartite voting
formula foreseen in the ILO Constitution. The second involves unique problems arising

from the application of the VM in this General Conference.

First, although the novelty added by the representation of employers and employees
directly affects the voting mechanism of this ILO organ, since there are two government
representatives, thus two government votes within the General Conference, predominance
of the member state's interest is numerically guaranteed. Both government delegates vote
together while the same does not obviously hold true for the non-governmental delegates—
labour and business. Hence, although there is numerical equality between member states

there is also numerical inequality within states.

Second, historically, socialist member states posed a problem to this tripartite
representation. For instance, when the socialist countries were sending two governmental

6% See Id. at 35.

684 See Id.

%85 See 1d. at 36.

%8¢ GHEBALI, supra note 645, p. 139.
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delegates and two non-governmental delegates to the General Conference, the other
member countries considered all four socialist delegates as government representatives.*®
Thus, the non-governmental vote, presumably independent, could not be freely expressed
by non-government delegates since all delegates were employees of the socialist state. Of
course, the end of the cold war undoubtedly brought about changes in the voting behaviour
of the ILO's governmental and non-governmental delegations. National partisanship is no
longer the norm for former socialist states. Although change in the voting behaviour does
not necessarily come quickly, tripartism will inevitably take on its intended meaning within
the ILO, and will no longer be applicable only for democratic member states but, rather, for
all member states.

587 See VALTICOS, supra note 594, p. 29.

688 See LoUls FRANCOIS, LES INSTITUTIONS INTERNATIONALES: LA COOPERATION INTERNATIONALE
ET SON ORGANISATION 133 (1975).
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3. MAJORITARIANISM WITHOUT RESERVATIONS IN THE

INTERNATIONAL LLABOUR ORGANIZATION'S TREATY-MAKING

a) Voting by Majority

As noted earlier, majoritarianism was an innovation at the turn of the twentieth century
and the ILO was part of this innovative change. Indeed, although the ILLO was bom during
the same period as the League— which established unanimity as the voting rule—the ILO
Constitution requires majority for virtually all of its decision-making, both in the General

Conference and in the Governing Body.®

(i) The General Conference

The ILO Constitution stipulates that "[e]xcept as otherwise expressly provided ... all
matters shall be decided by a simple majority of the votes cast by the delegates
present."®® Therefore, for decisions to be adopted by the General Conference, the general
voting rule is 50% + 1 of all the votes cast by the delegates attending and voting.**' This
voting rule applies to the total number of governmental and non-governmental
representatives—i.e. 692 delegates—and not to the total number of states—i.e. 173
delegations. Moreover, there is no quorum for attendance during the General Conference's
decision-making process. Instead, this simple majority rule is required to be exercised by
at least half of the delegates present at this plenary body.®” For instance, if only 600
delegates are present at the General Conference, from a total of 692, at least 300 would
have to cast their ballot and 151 would have to vote favourably in order for the decision to
be carried.

As for other decisions, the ILO Constitution provides for voting by two-thirds
majority. Once again, this voting rule does not apply to the total number of delegations

889 See VALTICOS, supra note 594, p. 44; Zamora, supra note 33, pp. 575-576.
%% IO CONSTITUTION art. 17, para. 2 (emphasis added).

Quoc DINH ET AL., supra note 2, p. 172.

ILO CONSTITUTION art. 17, para 3.

691
692
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but to the total number of delegates—i.e. applicable to 692 delegates and not to 173
member states. As with the simple majority voting rule, the two-thirds voting rule refers
strictly to the total number of delegates present and voting in the General Conference. For
example, if 600 out a total of 692 are present at the General Conference, at least 300 would
have to vote of which 200 would have to vote favourably for the decision to be adopted.

The voting requirement of two-thirds majority applies in the General Conference on
issues relating to delegate admission (Articles 3 (9)), changes in the seat of the International
Labour Office (Article 6), budgets (Article 13 (2)), the enablement of member states with
arrears (o vote (Article 13 (4), determining the exclusion or inclusion of items on the
General Conference's agenda (Article 16 (2) and (3)) and making constitutional
amendments (Article 36).

A slight variation to the two-thirds majority voting rule is foreseen in cases of
membership admission or re-admission to the ILO which may be qualified as a double
majority. The ILO Constitution (Article 1 (4) (6)) provides that the requirement of two-
thirds majority be applicable not only to the delegates attending the General Conference but
must also include the affirmative votes of two-thirds of the government delegates present
and voting.*® For instance, in order to admit a new member state in the ILO, if 600 of 692
are present, a favourable vote by at least 400 out of 600 delegates (2/3 majority) would be
required, and at least 267 of the 400 delegates (2/3 majority) voting favourably have to be
government delegates.

Moreover— unlike the voting procedure of the UN's GA and SC, where classification of
a particular issue determines the voting rule that must be applied—in the ILO the
classification of an issue does not effect the voting rule. Therefore, whether the proposal 1s
classified as a convention or a recommendation the voting rule for its adoption will be two-
thirds majority in either category.®*

63 110 CONSTITUTION art. 1, paras. 4, 6; VALTICOS, supra note 594, p. 28.
5% ILO CONSTITUTION art. 19, para 2.

The classification of a proposal adopted as a Convention or a Recommendation is nevertheless
significant for a different reason. It is important in so far as the outcome will bind or guide the member
states. As previously noted, should the General Conference determine the proposal to be adopted as a
Convention, the members ratifying it will be bound to respect it. On the other hand, if the proposal is
classified as a Recommendation it will merely serve as a guideline to the ILO's members.
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(ii) The Governing Body

The Standing Orders of the Governing Body regulate the voting rules and mechanisms
for the ILO's executive organ.®”® Unlike the General Conference's VMs, those of the
Governing Body do not provide for simple majority or two-thirds majority in its decision-
making process. Instead, its rules require that its decisions be adopted by special
majorities—i.c. 3/5 majority—®° or even, at times, by unanimity.®®” A 3/5 majority is
required in urgent or special cases and unanimity is sought when there is a motion to place

an item on the General Conference's agenda.®®

Unlike the General Conference—where there is no attendance quorum requirement but
merely a 50% +1 required voting in favour of all those attending— the Governing Body has
a quorum requirement for attendance. In order for a decision to be adopted, the Standing
Orders of the Governing Body (Article 19) requires at least 59% of its delegates—i.e.
33/56—to be present during a vote.

As previously noted, because the will of some states may be disregarded in the outcome
of the IGO's decision-making process, majoritarianism, albeit democratic, represents a de
Jacto violation of the principle of SE. However, in the particular context of the I1LO's
decision-making, majoritarianism constitutes a further violation of the principle of SE. This
further breach results from the fact that the ILO's majoritarianism process applies to the
total number of delegates and not merely to the total number of governmental delegates.®”
Indeed, its decision-making rests not only in the hands of national governments, as is
usually the case, but resides also with the control of union and business people. Hence,
when a given issue presents common socio-professional interests between employers and
workers, these delegates can easily defeat the will of the majority government delegates.”
For example, out of 692 total delegates at the General Conference, if 600 are present and
vote, (of which 346 are employee and employer delegates and the remaining 254 are
government delegates), a decision requiring simple majority (Article 17 (2) ILO

85 See Standing Orders of the Governing Body, Geneva, ILO (1920 last amend. Nov. 1993).

696 1d. art. 10, para 5. "In cases of special urgency or where other special circumstances exist, the

Governing Body may, by a majority of three-fifths of the votes cast, decide to refer a question to the
Conference with a view of a single discussion."

%7 Id. ant. 10, para 1. "When a proposal to place an item on the agenda of the Conference is discussed
for the first time by the Governing Body, the Governing Body cannot, without the unanimous consent of
the members present take a decision until the following session." See EBERE OSIEKE, CONSTITUTIONAL
LAW AND PRACTICE IN THE INTERNATIONAL LABOUR ORGANISATION 115 (1985).

= Standing Orders of the Governing Body art. 10, paras 1 and 5.
%% ILO CONSTITUTION art. 1, paras. 4, 6; VALTICOS, supra note 594, p. 28.
7% Quoc DINH ET AL., supra note 2, p. 172.
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Constitution) can be adopted solely by the employee and employer delegates and against the

will of government delegates.

b) Majoritarianism via Reservations: Voting Discrepancies in

Treaty-Making

Whether under the auspices of 1GOs or simply in the framework of an ad hoc multilateral
conference, a proliferating number of international law-making instruments have been
adopted by majoritarian voting processes, which have proven more versatile than the older
stringent requirement of unanimity voting. More importantly, however, the evolution from

unanimity to majoritarianism has given rise to the practice of reservations.

Unlike majoritarianism which, as discussed earlier, goes against the principle of SE, the
ability to voice reservations has directly the opposite effect. Indeed, as 1 will discuss
hereinafter, the opportunity given to states to formulate reservations is not only in
observance of the principle of SE but has also been a determining factor in the burgeoning

number of international treaties, conventions, etc.

In intermational law, reservations are a means for states to opt out of certain decisions
which would otherwise be binding. They enable a large number of states to be party to
international law instruments without giving up their position on a given issue. In doing so,
states are able to adhere only to parts of the decisions to which they consent, while
expressly withholding their consent on parts to which they do not wish to be bound. In this
sense, they preserve their SE.

(i) The Vienna Convention on the Law of Treaties

The procedure for the formulation, acceptance, objection, legal effect and withdrawal of
reservations is foreseen in the Vienna Convention on the Law of Treaties.”® Providing
some of the conditions under which reservations may be formulated, article 19 of this
Convention foresees that:

"1 See Vienna Convention on the Law of Treaties arts 19-23.
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"A State may, when signing, ratifying, accepting approving or

acceding to a treaty, formulate a reservation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, which do
not include the reservation in question, may be made; or

(c) in cases not falling under sub-paragraphs (a) and (b), the
reservation is incompatible with the object and purpose of the
treaty.

Since 1980, when it came into force,”?

the Vienna Convention on the Law of Treaties
has been instrumental in the adoption of many international agreements. However, the right
given to states to opt out of certain treaties has had both positive and negative consequences
in international law. The choice for international decision-making via reservations often

comes down to weighing the positive against the negative.

On the positive side, the right to claim reservations has ensured a wider application and
audience for many decisions under consideration in international fora. In fact,
majoritarianism via reservations has enabled states holding minority positions to adhere to
numerous conventions, treaties, agreements and other such instruments, without
abandoning their stances’™

SE.704

and, thus, technically, without sacrificing the principle of

On the negative side, however, international instruments are often watered-down
through reservations. For instance, when adopting a treaty, this opting out process may
result in an important limitation to its effectiveness which could ultimately diminish its

"2 Treaties and Customary Law, in INTERNATIONAL LAW: SELECTED DOCUMENTS 51 (Barry E. Carter
& Phillip R. Trimble eds, 1991).
703

Zemanek, supra note 64, p. 861.

704 Cf. e.g. Dana Priest and Charles Truehart, U.S. Makes One Last Pitch On Mine Treaty: Attempt 1o
Alter Terms Likely to Be Rejected, W ASHINGTON POST, Sept. 16, 1997, at A14; David E. Sanger, U.S., In
Shift, Says it May Sign Treaty To Ban Land Mines, N.Y. TIMES, Sept. 15, 1997, at Al; Charles
Krauthammer, In Defense Of Land Mines, WASHINGTON POST, Sept. 12, 1997, at A25; Gilles Toupin,
Washington rejette le traité d'Oslo, LA PRESSE, Sept. 18, 1997, at Al; Mike Trickey, Mine pact okayed;
U.S. opis out, THE GAZETTE, Sept. 18, 1997, at Al; Paul Knox, Mine pact Canada's triumph: With 89
nations backing accord, even Axworthy's staff could not predict speed of events, GLOBE & MAIL, Sept. 18,
1997, at A1; Norma Greenaway, Land-mine ban signed, THE GAZETTE, Dec. 4, 1997, at Al. The August
1997 Oslo Conference on the International Ban on Anti-Personnel Land Mines, sought to reach agreement
on a treaty which would completely ban the production, storage, use or sale of land mines and called for all
states party to the treaty to destroy their current stockpiles. However, the US did not support the efforts for
a treaty that would include a ban in—what it considered a sensitive area of the world—Korea. It thus sought
exclusions from the ban. Given the importance of the US as a military power, it was a widely held view
that its absence from this world anti-land mine forum would seriously impair the significance of the
prospective ban. In fact, some speculated that without US participation the ban would be more difficult to
enforce and, indeed, would render the world-wide ban less effective. Although an exclusion to the land-mine
treaty would have limited the scope of the ban, a decision-making process of majoritarianism via
reservations would have nonetheless enabled the participation of the US because it would not have
compromised its position on Korea and, accordingly, it would not have conceded its SE. Ultimately,
because the proposed reservations were deemed unacceptable to the conference participants, the US
government did not to sign the Anti Land-Mine Treaty.
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value. Moreover, in ad hoc international conferences, if reservations are not expressly
authorized by the treaty,”® the consent of all conference participants is required.” Thus,
because each state has SE, it not only has the freedom to sign on to a treaty on its own
terms, or not at all, but it also has the right to prevent the treaty from being watered-down
by disallowing reservations.” In this sense, the requirement for acceptance of reservations
is considered to bestow a power to veto on each state participating in the treaty-making
process.”®

(ii) The Inability to Include Reservations in the International

Labour Organization's Conventions

Conventions and treaties are similar, if not identical, international law-making
instruments in that they both require domestic legislation in order to be implemented. Many
of these multilateral legislative instruments are sponsored by 1GOs even though they rarely
conform to the given IGO's voting structure. In fact, there are a number of discrepancies
between law-making within IGOs and law-making by 1GOs. One of the most notable
differences is that majoritarianism via reservations finds application only in multilateral

instruments originating from ad hoc conferences—usually sponsored by 1GOs. They do

795 See Vienna Convention on the Law of Treaties art. 20, par. 1.
7% See Id. art. 9 providing for the voting rules for the adoption of a treaty it foresees that:

"1. The adoption of the text of a treaty takes place by the consent of all the
States participating in its drawing up except as provided in paragraph 2.

2. The adoption of the text of a treaty at an international conference takes place
by the vote of two-thirds of the States present and voting, unless by the same
majority they shall decide to apply a different rule." (emphasis added).

Cf. e.g. Paul Koring, Behind the scenes of Canada's quiet land-mine diplomacy—In trying to get the
United States to accept a ban, Canadian officials spent months nudging it toward a treaty, only to have it
pull back, GLOBE & MAIL, Sept. 19, 1997, at A8. Discussing the last minute negotiations with American
officials for reaching agreement on the 1997 Anti Land Mine Treaty, Canadian Foreign Minister, Lloyd
Axworthy, was quoted commenting that Canada "was not prepared to pay any price" in order to bring the
US on board the international treaty banning anti-personnel mines. In fact, because a world-wide ban on
land mines was a popularly held view, the US attempted to adhere to the treaty by proposing certain
exclusions. (They included: (1) an exception to anti-personnel mines around anti-tank mines; (2) the ability
for a state to withdraw from the treaty if it was engaged in war and; (3) a nine year postponement of the
entry into force of the treaty.) Despite the fact that the US had not yet ratified the Vienna Convention on
the Law of Treaties), these American reservations intended to water-down the treaty on land-mines and,
indeed, were deemed to be contrary to its purpose—i.e. a total world-wide ban. Indeed, because (i) these
reservations would have resulted in an important limitation to the effectiveness of the treaty and, (ii)
reservations were not expressly authorized by the treaty, thus, the consent of all the participants was
required. Since the Oslo Conference called for consensus, and there was no express or tacit acceptance to the
American proposed exclusions, this particularly treaty was not watered-down. However, although the
conference participants exercised their SE and prevented the weakening of the Anti-Land Mine Treaty, the
price paid for its integrity is that—one of the largest employers of land-mines—the US is not a party to
this treaty.

708 See Quoc DINH ET AL., supra note 2, p. 182, discussing the effects of and objections to
reservations.

707
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not exist in IGOs' regular decision-making processes.

For instance, if a treaty is being adopted as a decision within the confines of an 1GO,
and not in an ad hoc conference, the tabling of reservations would not be possible. Indeed,
a member state of the IGO would not even have the opportunity to propose opt-out clauses
because —given that the a priori condition of its admission to the given IGO is the
obligation to adhere to the IGO's constituent act—it has already committed itself to consent
to and abide by the organization's binding decisions. Therefore, once the treaty has been
voted on—and either rejected or adopted through the appropriate VMs and VPs in its
entirety—member states would generally be obliged to abide by the outcome of the IGO's

decision.

As with most 1GOs, the ILO does not allow its members to make reservations on
particular sections of its conventions. Conventions must be voted on, and ratified, in their
entirety.”” However, ILO member states' inability to opt out from ILO convention
provisions differs from their ability to do so under the Vienna Convention on the Law of
Treaties which—under certain conditions (articles 19-23)—enables states to formulate

reservations. There are several explanations for this discrepancy.

First, unlike other IGOs whose decisions can be executed by the organization without
the need for ratification or domestic legislative action by its member states, the ILO
decisions are as least fragmented as possible. This means that they must be appropriately
reinforced at the member states' domestic legislative level. The reason for this need is the
fact that one of the ILO's purposes is to harmonize labour regulations by setting
international standards. Enabling reservations and opt-out clauses in ILO conventions
would impede harmonization and would expressly enable certain member states' labour
standards to be inferior to others.”® This would in turn bring into question the legitimacy

of the entire convention.

Secondly, the very tripartite composition of the ILO is not conducive to the tabling of

reservations in conventions’'

for it is unclear as to who would be making the
reservation—i.e. would it be all four delegates of a member state or simply the government
delegates without the employers or employees participation? Without the participation of

government delegates it would, of course, be difficult, if not impossible, to have an ILO

709 yalticos —Conventions de I'OIT, supra note 602, p. 16. See Jenks— Corpus Juris of Social Justice,

supra note 592, pp. 117-118.
1% Quoc DINH ET AL., supra note 2, p. 179.




162

convention implemented by national legislation. At the same time, however, without the
participation of the non-governmental delegates, reservations would not have the same
symbolic effect. After all, it would reasonably be argued that since employees and
employers delegates have an equal vote in adopting ILO conventions, they should also have

an equal vote in proposing reservations.

A further point of difference between ILO conventions and other international-decision-
making bodies is that ILO conventions are binding only on those member states which have
ratified them. For instance, hypothetically, if a treaty is adopted by the UN SC, it could
automatically be binding on all 185 UN member states. On the other hand, if this treaty is
adopted as an ILO convention by the ILO's General Conference it would still require
ratification by each member state's legislative body and would ultimately be binding only
on those state's whose national authorities ratified it. Therefore, if this treaty is adopted as
an ILO convention, a member state would nonetheless be entitled to opt out entirely and,
thus, preserve its SE. Although opting out would limit the convention's universal

application, it would not undermine the convention by fragmentation.

Lo VALTICOS, supra note 594, p. 44.




163

DIAGRAM V CHARTING  DECISION-MAKING IN  THE
INTERNATIONAL LABOUR ORGANIZATION
GENERAL CONFERENCE GOVERNING BoDy
MEMBERSHIP Universal & Plenary: Restricted: 14 States
173 States
Total Delegates = 692 Total Delegates = 56
Government Delegates = 346 | Government Delegates = 28
Labour Delegates = 173 Including 10 States of
Business Delegates = 173 Industrial Importance
Labour Delegates = 14
Business Delegates = 14
DECISIONS Recommendations: Non Binding

Binding

Conventions: Binding Upon
Ratification

VYOTING RULE

One state, four votes

One state, four votes

VOTING MECHANISMS
& PRACTICES

— IMPORTANT ISSUES

— PROCEDURAL /
OTHER ISSUES

— CLASSIFICATION OF
ISSUES

2/3 majority

-membership admission
-membership re-admission
-delegate admission
-enable vote despite arrears
-determining agenda
-constitutional amendments

Simple majority

2/3 majority

-3/5 majority
-unanimity
-simple majority
-consensus (VP)
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4. F UNCTIONAL LEGITIMACY OF SOVEREIGN EQUALITY WITHIN THE
DECISION-MAKING PROCESSES OF THE INTERNATIONAL LABOUR

ORGANIZATION

The factors used in this study to determine the level of SE's functionalism in the ILO's
decision-making— (i) its voting rule; (ii) its membership composition; (iii) the value of its
decisions and; (iv) its VMs—and the four criteria used to measure SE's legitimacy in the
ILO's decision-making structure and processes— (i) determinacy; (ii) symbolic validation;
(ii1) coherence and; (iv) adherence—reveal that this principle is neither a functional nor a
legitimate in the ILO. Based on the foregoing examination of the ILO's decision-making
structures and processes, as well as on these factors and criteria, in the following sub-
sections, I outline how the principle of SE is generally neither functional nor legitimate in

this organization.

a) The Non-Functional Role of Sovereign Equality

For the most part, the ILO's decision-making characteristics indicate that SE is not a
functional principle within this organization's structure and processes. Indeed, as outlined
in Diagram IV, besides the ILO's equal voting rule which can be deemed to comply with
the principle of SE (i.e. one state, four votes), SE is not functional in most other

component parts of this Organization's decision-making.

The ILO's membership composition while universal in its Governing Conference, is
restricted but to 14 states in its Governing Body. This restrictive body ‘which excludes a
substantial number of member states is in violation of the principle of SE. And even within
this restrictive organ there is a further breach of SE as 10 of the 28 government seats are
assigned to states of industrial importance.

Moreover, while the ILO recommendations are not legally binding, and the conventions
adopted by the General Conference are binding only after ratification and, thus, respect the
principle of SE, there is nonetheless an important restraint on the member states' will —i.e.

on their SE—for they have an obligation to report or implement ILO decisions within the




fixed term. In addition, the Governing Body's decisions are of binding value and,
therefore, are in breach of the principle of SE because, although they are mostly
administrative in nature, they strip states of their choice to comply or not with these

decisions.

Finally, the majoritarian voting process is yet another manifestation of the violation of
the SE in the ILO's decision-making process. Because majority by definition means that
decisions may be adopted (and, if they are of binding value, indeed, implemented) against
the will of some states, the majority rule makes the will of some states (i.e. the majority)

unequal to the will of other states (i.e. the minority).

b) Sovereign Equality's Lack of Legitimacy

Can it be said that the principle of SE is sufficiently ascertainable rule in the ILO? I have
shown that SE is not an expressly defined notion in either of the ILO's constituent
instruments. However, as a UN Specialized Agency, the ILO is associated to UN
principles. This, however, includes, the principle of SE contained in the UN Charter
(articles 1(2); 2(1), 55; 78) which is at the very least obscured, and at the most
contradicted, by the definition of SE contained in the UN Declaration on Friendly Relations
(see supra I11.A.1). As such, the principle of SE does not meet the determinacy criterion
for the Legitimacy theory.

Similar to the UN, the ILO's equal voting rule (i.e. one state, four votes) conforms 1o
the symbolism of the principle of SE. Moreover, this principle finds some validation in the
universal composition of its General Conference. However, no such validation is found in
its restrictive membership composition of its Governing Body. As for the symbolism of SE
vis-a-vis the value of its decisions, it is but partial. While the principle of SE is validated in
the General Conference by the fact that the ILO decisions are either non-binding (i.e.
recommendations) or they are only binding upon ratification (i.e. conventions), SE finds
no symbolism in the Governing Body's decisions which—although of administrative and
procedural nature—are binding. Finally, the majoritarian voting established in the 1LO,
while in conformity to democratic ideals, is in breach of the principle of SE. This breach is
tempered only by the fact that, for the most part, its decisions are non-binding. As such,
the Legitimacy criterion of symbolic validation finds little presence in the ILO.
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As for the consistency in the use of the principle of SE in the ILO's decision-making
processes it is non-existent. For instance, while SE is somewhat respected in the ILO's
voting rule (one state, four votes) it is breached in its VMs (majoritarianism) and it is but
partially respected in the membership composition of its organs (respected in the Governing
Conference's universal composition while breached in the Governing Body's restrictive
membership composition) and in the value of its decisions (i.e. respected in the Governing
Conference non-binding nature and breached in the Governing Body's binding decisions).
Accordingly, there is no coherence of the principle of SE within the ILO's decision-

making processes.

Finally, while the principle of SE is not directly foreseen in the ILO's constituent acts,
through its association with the UN, as one of its Specialized Agencies, this principle has
an indirect connection to a normative hierarchy in the international community. As such, the
principle of SE complies with the fourth criterion of the Legitimacy theory—adherence.
However, given that only one of the four criteria is present in the IL.O's decision-making
structure, the principle of SE displays a low degree of legitimacy in this Organization (see
supra I1.A.2.b).




IV. DECISION-MAKING IN INTERNATIONAL
FINANCIAL ORGANIZATIONS

"The [...] centralization of decisionmaking for international economic
affairs, [...is] perhaps, the most important indirect index of
international interdependence."

Edward L. Morse™?

"[I]nternational economic organizations present the most serious test
of world government to date. Unlike recommendatory bodies, these
organizations make decisions that often have immediate and direct
effects in the world economy. And unlike those of the more narrow
technical unions, the decisions of economic organizations may affect
matters of important national policy. Thus, these organizations test
nations' ability to limit their freedom of action in exchange for long-
range economic advantages. Enlightened approaches to
decisionmaking in these organizations, including safeguards for
weaker states, will ensure the ultimate success of this experiment."

Stephen Zamora’

In the next part of this study I analyze decision-making in two international financial
organizations, namely the International Monetary Fund (IMF), and the
Multilateral Investment Guarantee Agency (MIGA). I focus on the role which the
principle of SE plays in their respective decision-making processes and establish how the
status of this principle is more deficient in international financial organizations than it is in
international political organizations.

Specifically, in Part IV.A I examine the IMF. First, I outline the genesis and structure of
this post World War II institution (IV.A.1) and discuss its evolving mission (IV.A.1.a), as
well as its membership and its institutional composition (IV.A.1.b). 1 then explore the
IMF's constitutional foundations and framework (IV.A.2) by focusing on the impact of SE
in its plenary and restrictive decision-making organs (IV.A.2.a) and discuss the
implications of SE on the legal value of the IMF's decisions (IV.A.2.b). In the subsequent

12 Morse, supra note 230, p. 42.

713 Zamora, supra note 33, p. 608.
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section, I address the IMF's decision-making processes (IV.A.3) in relation to the
weighted voting rule (IV.A.3.a), as well as the majoritarian VM and consensus VP it
employs (IV.A.3.b). In the final section, I assess the level of SE's functional legitimacy in
the IMF (IV.A.4) by reflecting on the breach of the doctrine in the IMF's decision-making
structure (IV.A.4.a), and conclude by discussing decision-making related reforms
(IV.A.4.b).

In Part IV.B I study one of the world's youngest international financial organizations,
MIGA. First, I overview its genesis and structure (IV.B.1). Specifically, I examine its
membership composition (IV.B.1.a) and the legal value of its decisions (1V.B.1.b). I then
discuss its constitutional foundations and decision-making framework (IV.B.2), focusing
on its majoritarian decision-making process (1V.B.2.a) and its use of the classic weighted
voting rule of financial organizations (IV.B.2.b). In the third section, I discuss MIGA's sui
generis voting parity (IV.B.3). I examine the roots of this innovation (IV.B.3.a), as well as
the challenges it has presented (IV.B.3.b). Finally, I assess the impact of SE's in the
Organization's decision-making structure (IV.B.4) and, more particularly, the lack of its
functional legitimacy (IV.B.4.a) and the prospects for decision-making reforms
(IV.B.4.b).




A. THE INTERNATIONAL MONETARY FUND (IMF)

"[T]he decisions of the Fund are unlikely to outstrip the common or
widespread sentiment among members, at least on issues of
importance. The Fund is an entity which in international law is distinct
from its members, and members have rights against it and obligations
toward it. But this legal analysis does not mean that the Fund is likely
to adopt decisions that are out of tune with the general opinion of its
membership, or that it would be able to make its decisions effective if
there were this disharmony."

Joseph Gold™*

1. GENESIS AND STRUCTURE

This century's inter-war period gave rise to a phenomenal international economic
crisis.”* In the aftermath of W.W.I, the international community was devastated by the
Great Depression of the 1930s.”'® During that time, many states established trade and
exchange restrictions and distorted competition in the world markets through currency
devaluation.”"” This resulted in a substantial reduction of transnational capital movements
and caused serious imbalances in economic development world-wide.”™® World War II
compounded the already difficult international economic situation bringing even greater

economic hardship and financially devastating many nations.

In the aftermath of these crises, the need to establish an international code of conduct to
balance economic development and to have a stable international monetary system was

714 JoSEPH GOLD, VOTING AND DECISIONS IN THE INTERNATIONAL MONETARY FUND: AN ESSAY ON

THE LAW AND PRACTICE OF THE FUND 213 (1972) [hereinafter ‘GOLD —IMF VOTING AND DECISIONS'].

15 Peter Rawert, IMF—International Monetary Fund, in UNITED NATIONS: LAW, POLICIES AND
PRACTICE 724 (Riidiger Wolfrum and Christiane Philipp eds, 1995). See PLANO & OLTON, supra note 29,
p- 143.

716 See DAVID DRISCOLL, WHAT IS THE INTERNATIONAL MONETARY FUND?, 1-3 (1988, revised July
1997) [hereinafter 'DRISCOLL— WHAT IS THE IMF"].

"7 Rawert, supra note 715, pp. 724-725; DRISCOLL — WHAT IS THE IMF, supra note 716, pp. 2-3.

18 See DRISCOLL — WHAT IS THE IMF, supranote 716, pp. 3-4.
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considered essential in order to avert further financial hardship in the future.””® In response
to this need, in 1944, a conference was held in Bretton Woods, New Hampshire, which

resulted in the creation of, inter alia, the International Monetary Fund (IMF).”™

a) The International Monetary Fund's Evolving Mission

The IMF was originally conceived as a financial IGO with a mandate to oversee the
international monetary system.”® It endeavored to fulfill this purpose principally in two
ways. First, it sought to stabilize currencies by creating exchange rate rules to regulate,

supervise and, thus, eliminate exchange rate manipulation which states often used to distort

"'? See Herbert Morais, The Breiton Woods Institutions: Coping with Crises, 90th Annual Meeting of

the American Society of International Law, 29 March, 1996, 90 AM. Soc. INT'L L. PrRoc. 433, 433434
(1997); Rawert, supra note 715, p. 725.

720 gee Rawert, supra note 715, p. 725, BENNETT, supra note 41, p. 273; INTERNATIONAL MONETARY
FUND, IMF CHRONOLOGY, OVER HALF A CENTURY OF CHALLENGE AND CHANGE: HIGHLIGHTS OF THE
IMF'sEvoLUTION 1 [IMF Survey Supplement on the Fund] (Sept. 1997) [hereinafter 'HIGHLIGHTS OF THE
IMF's EVOLUTION']; BOWETT, supra note 13, p. 60; DRISCOLL — WHAT IS THE IMF, supra note 716, pp. 4-
5. The IMF came into existence one year later, (as the IMF Articles of Agreement came into force after
ratification on December 27, 1945) and began its operations on March 1, 1947. See generally ARTICLES OF
AGREEMENT OF THE INTERNATIONAL MONETARY FUND, (as amended Nov. 11, 1992) [hereinafter 'TMF
ARTICLES OF AGREEMENT'].

The "United Nations Monetary and Financial Conference", which was called at the initiative of American
President Franklin Roosevelt, also gave birth to another financial 1GO, the World Bank — otherwise known
as the International Bank for Reconstruction and Development (IBRD) whose mandate is economic
development. See ARTICLES OF AGREEMENT OF THE INTERNATIONAL BANK FOR RECONSTRUCTION AND
DEVELOPMENT (as amended Feb. 16, 1989) [hereinafter TBRD ARTICLES OF AGREEMENT']. Commonly
referred (o as the Bretton Woods institutions, the IMF and the World Bank, although legally independent
from one another, have certain common links and characteristics—i.e. their organizational and decision-
making organs and structures, as well as their constituent acts, have many similarities. See
INTERNATIONAL MONETARY FUND, INTERNATIONAL FINANCIAL ORGANIZATION AND OPERATIONS OF
THE IMF [Pamphlet series no. 45] (4th ed. 1995) [hereinafter, INTERNATIONAL FINANCIAL ORGANIZATION
AND OPERATIONS OF THE IMI'']; PLANO & OLTON, supranote 29, p. 135; BOWETT, supranote 13, p. 112.
See also generally DAVID DRISCOLL, THE IMF AND THE WORLD BANK: How Do THEY DIFFER? (1989,
revised 1996) [hereinafter 'DRISCOLL—THE IMF AND THE WORLD BANK'], for a comparison of the
foundational similarities between the IMF and the IBRD.

72! See Rawert, supranote 715, pp. 725, 727-728; COMMISSION ON GLOBAL GOVERNANCE, supra note
15, p. 187; DRISCOLL— WHAT IS THE IMF, supra note 716, p. 10; IMF ARTICLES OF AGREEMENT art. 1.
"The purposes of the International Monetary Fund are:

(i) To promote international monetary cooperation...

(ii) To facilitate the expansion and balanced growth of international trade...

(iii) To promote exchange stability, to maintain orderly exchange arrangements
among members, and to avoid competitive exchange depreciation.

(iv) To assist in the establishment of a multilateral system of payments in respect
to current transactions between members and in the elimination of foreign
exchange restrictions which hamper the growth of world trade.

(v) To give confidence to members by making the general resources of the Fund
temporarily available to them under adequate safeguards, thus providing them
with the opportunity to correct maladjustments in their balance of payments
without resorting to measures destructive of national or international
prosperity.

(vi) In accordance with the above, to shorten the duration and lessen the degree of
disequilibrium in the international balances of payments of members.
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competition in the international markets through the devaluation of currencies.” Second, it
aimed to help countries overcome balance of payment difficulties by setting up a monetary

fund to provide financial assistance through short to medium-term credit facilities.”

Through the years, the IMF has both de facto and de jure revised and expanded its
activities and functions. In the post-W.W.II era, the international monetary system was
based on gold and US dollar reserves. As trade expanded rapidly in the 1950s and 1960s,
many countries were faced with a short supply of gold and US dollar reserves from which
they could draw in order to meet their balance of payment obligations.”* Responding to
this problem, in 1968 the IMF amended its constituent act and established an asset known
as "Special Drawing Rights" (SDRs) to supplement existing reserve assets.””> SDRs are
artificial assets whose value is based on the average worth of the world's five major
currencies which are issued to IMF member states to protect them against a long-range
shortage of foreign reserves.””® These assets are added to the member state's holdings of

foreign currencies and gold and are meant to enable its members to meet their balance of

The Fund shall be guided in all its policies and decisions by the purposes set forth

in this Article."
See Rawert, supra note 715, pp. 725, 727-728; IMF ARTICLES OF AGREEMENT art. I, William E.
Holder, The International Monetary Fund: A Legal Perspective, (91st Annual Meeting of the American
Society of International Law, April 11, 1997) 91 AM. Soc. INT'L L. PRoC. 201 (1998); DRISCOLL—WHAT
1S THE IMF, supra note 716, p. 4.

See also KIRGIS—INTERNATIONAL ORGANIZATIONS, supra note 16, p. 296, noting that the premise of
exchange rate stability is that "under normal circumstances the values of national currencies in relation to
each other should remain constant (plus or minus a very small margin) in order to facilitate certainty in
international trade and thereby to enhance international economic welfare."

2 See Rawert, supra note 715, pp. 725, 727-728; IMF ARTICLES OF AGREEMENT art. I; DRISCOLL—
THE IMF AND THE WORLD BANK, supra note 720, pp. 6, 9. See also DRISCOLL— WHAT IS THE IMF, supra
note 716, p. 12, explaining that countries experience balance of payments problems when they "do not take
in enough foreign currency to pay for what they buy from other countries."

Cf. KIRGIS—INTERNATIONAL ORGANIZATIONS, supra note 16, p. 565, noting that the monetary fund is
composed of member states subscriptions to the IMF, of which 75% are paid in countries’ real currencies
and the remaining 25% are paid in artificial assets, created by the IMF, which are known as the Special
Drawing Rights (SDRs). Thus, "[a] member state in balance-of-payment difficulties may request that the
Fund allow it to draw stronger currencies than its own, from the Fund's holdings of other members'
currencies. When it does draw on the Fund, it actually buys other currencies in exchange for its own, with
an obligation to repurchase its own currency in the future.”

724 See DRISCOLL — WHAT IS THE IMF, supra note 716, p. 14.

725 See JOSEPH GOLD, THE RULE OF LAW IN THE INTERNATIONAL MONETARY FUND, [Pamphlet Series
No. 32] 18 (1980) [hereinafter 'GOLD —THE RULE OF LAW IN THE IMF']; DRISCOLL—WHAT 1S THE IMF,
supranote 716, p. 14. The First Amendment to the IMF'S ARTICLES OF AGREEMENT became effective on
July 28, 1969.

72 See By-Laws Rules and Regulations of the International Monetary Fund, (52nd Issue Jan. 1997) Sec.
Rule 0-1 [hereinafter 'IMF By-Laws, Rules and Regulations']. As of January 1997, the valuation of the
SDRs is represented by the sum of the values of the (1) U.S. dollar 0.582 (2) Deutsche mark 0.446 (3)
Japanese yen 27.2 (4) French franc 0.813 and (5) Pound sterling 0.105. See also DRISCOLL—WHAT IS THE
IMF, supranote 716, p. 14. Currently, there exist 21.4 billion SDRs which are valued at approximately
US$ 29 billion. Driscoll explains the rationale behind this artificial asset, by noting that "[t]he supply of
gold was limited by the difficulty of finding and raising it from the ground. New supplies of gold could not
keep pace with the rapid expansion of the world economy. The supply of dollars to be kept by other nations
depended on the willingness of the United States to spend and invest abroad more money than they took in."

722




172

payment difficulties or to replenish their depleted reserves.””

The 1971 US decision to cease buying and selling gold to pay for its international
transactions brought about an unprecedented crisis in the IMF.”*® The post-Second World
War system of fixed exchange rate currencies known as the par (or equal) value system
began to collapse™ as very few countries continued to fulfill their IMF obligation to
maintain a par value for their currencies.”™ In order to restore some order in the
international monetary system, in 1978 the Organization finally abrogated the par value
system and expanded its activities through the second formal amendment of its constituent
act.” This amendment gave the IMF the additional responsibility of supervising and
advising its members on their respective economic policies with the aim of preventing or
warning them of any exchange rate or balance of payment problems.” Furthermore, it
freed member states' currencies to "float" according to the daily foreign exchange

markets.”?

The IMF continued to provide financial resources to members experiencing balance of

payment difficulties by lending convertible currencies,”™

thus enabling member states
afflicted with meager foreign exchange reserves to increase their reserves so as to meet their
financial obligations.” In return for this assistance, the recipients undertook to reform

their economic policies so as to redress their balance of payment problems.™®

"*7 BowETT, supranote 13, p. 112; See DRISCOLL— WHAT 1S THE IMF, supra note 716, p. 14.

JOSEPH GOLD, THE SECOND AMENDMENT OF THE FUND'S ARTICLES OF AGREEMENT 1 (1978)

[hereinafter 'GOLD—THE SECOND AMENDMENT']; HIGHLIGHTS OF THEIMF'S EVOLUTION, supra note 720,

p- 2.
729

728

KIRGIS—INTERNATIONAL ORGANIZATIONS, supra note 16, p. 297, noting that the "system cracked"
when the US "announced that it would suspend the redemption of dollars with gold. This meant that the
dollar, the central reserve asset held by most foreign countries, was no longer convertible into the only
reserve asset considered more secure." See also DRISCOLL—WHAT IS THE IMF, supra note 716, pp. 7-8,
explaining that the par or equal value system was a method of calculating the exchange rate of money based
on the value of gold as defined in terms of US$ which all IMF member states subscribed to upon joining
the Organization.

™° HIGHLIGHTS OF THE IMFS EVOLUTION, supra note 720, p. 2; KIRGIS—INTERNATIONAL
ORGANIZATIONS, supra note 16, p. 297; GOLD— THE RULE OF LAW IN THE IMF, supra note 725, pp. 26-
27,
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See GOLD—THE RULE OF LAW IN THE IMF, supra note 725, p. 18.
See DRISCOLL—THE IMF AND THE W ORLD BANK, supra note 720, p. 9.

KIRGIS—INTERNATIONAL ORGANIZATIONS, supra note 16, p. 297. Kirgis also notes, however, that
“[iln practice, no country allows a completely free float of its currency; central banks still intervene to make
sure that the float does not go too far up or down."

734 See DRISCOLL—WHAT 1S THE IMF, supra note 716, pp. 1-2; See DRISCOLL—THE IMF AND THE
WORLD BANK, supra note 720, p. 9.

7% See DRISCOLL—WHAT IS THE IMF, supranote 716, pp. 1-2.

7 See DRISCOLL — THE IMF AND THE WORLD BANK, supranote 720, p. 9; DRISCOLL—WHAT IS THE
IMF, supra note 716, p. 12.
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The debt crisis of the 1980s forced the IMF to make substantial loans to many of its
members so that they could service their debts and meet their financial obligations. In so
doing, the Organization played the important role of "lender of last resort" for many
developing countries.™ It continued to play this role during the early 1990s in what was a
very sensitive transition phase for countries shifting from a centrally planned to a market
economy.”™® More recently it has pursued its lender role in several Asian countries which

have experienced balance of payment difficulties.”

b) Membership and Institutional Composition

Headquartered in Washington, D.C., the IMF was established as a universal 1GO.” Its
membership is open to all states which fulfill the obligations contained in the IMF's

constituent act.”

Since its creation, the IMF's membership has consistently increased. As with other
universal IGOs, growth was particularly rapid during the decolonization period of the
1960s when several new Asian and African countries were admitted, and again in the
1990s when a number of newly independent states joined. From its 44 founding nation-
states in 1944—today the IMF is composed of the quasi-totality of the world's nation-states

as—its current membership stands at 182 states.”*

The IMF 1s governed by three decision-making bodies: (1) the Board of Governors;
(2) the Executive Board and; (3) the Managing Director.” The principal powers of

37 COMMISSION ON GLOBAL GOVERNANCE, supra note 19, pp. 186-187; DRISCOLL—WHAT IS THE

IMF, supra note 716, p. 10.

73% COMMISSION ON GLOBAL GOVERNANCE, supra note 19, p. 181; DRISCOLL—WHAT Is THE IMF,
supra note 716, pp. 10, 16-18. In addition to the Eastern Bloc countries —i.e. Ukraine, Russia, etc.—in the
mid-1990s, Mexico also benefited from IMF assistance during its financial crisis.

73% See generally The IMF in Action (Review and Outlook), THE WALL STREET JOURNAL, May 19,
1998, at A22; Stephen Fidler, Edward Luce and Gillian Tett, Banks request postponement of Indonesia debt
talks, FINANCIAL TIMES, May 19, 1998, at 8.

740 See Rawert, supra note 715, p. 724.

See IMF ARTICLES OF AGREEMENT art. II, Sec. 2; JOSEPH GOLD, THE INTERNATIONAL MONETARY
FUND AND INTERNATIONAL LAW: AN INTRODUCTION 34 (1965) [hereinafter 'GOLD—IMF AND
INTERNATIONAL LAW']; DRISCOLL —WHAT IS THE IMF, supra note 716, pp. 4-5.

See also SCHERMERS & BLOKKER, supra note 1, p. 921, IBRD ARTICLES OF AGREEMENT art. 6, Sec. 3,
noting the membership link between the IMF and the World Bank which enables membership to the former
to obtain membership to the latter. As a result, a state which ceases to be a member of the IMF usually
also loses its membership to the World Bank.

72 For a list of the IMF's member states see Annex V.
743 See IMF ARTICLES OF AGREEMENT art. XII, Sec. 1; Rawert, supra note 715, p. 726.
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the IMF are vested in the Board of Governors.”* However, this body delegates most of its
decision-making powers to the Executive Board, which is responsible for executing the
regular business operations of the IMF.™* The Managing Director acts as Chairman of the
Executive Board and thus oversees the IMF's ordinary business.”* As the Board of

747

Governors and the Executive Board are the IMF's principal decision-making bodies™’ they

are, therefore, the focus of the current chapter.

7# IMF ARTICLES OF AGREEMENT art. XII, Sec. 2; BOWETT, supra note 13, p. 125, GOLD—IMF AND
INTERNATIONAL LAW, supra note 741, p. 8.

743 See IMF ARTICLES OF AGREEMENT art. XII, Sec. 2(b) & Sec. 3(a); IMF By-Laws Rules ad
Regulations, supra note 726, Sec. 15; Rawert, supra note 715, p. 726. The only powers which have not
been delegated by the Board of Governors are those relating to (i) the admission of new member states, (ii)
the determination of quotas and (iii) the allocation of Special Drawing Rights (SDRs).

746 See IMF ARTICLES OF AGREEMENT art. XII, Sec. 4a; Rawert, supra note 715, p. 726.

7 See IMF ARTICLES OF AGREEMENT art. XII, Sec. 2(g).
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2. T HE INTERNATIONAL MONETARY FUND'S CONSTITUTIONAL
FOUNDATIONS AND FRAMEWORK

Although the IMF is an independent IGO,™® with distinct legal status,’® like the 1LO, it
has entered into agreement with the UN and has become its Specialized Agency.”°
Accordingly, the IMF has undertaken to abide by UN SC resolutions,”' and by UN GA
resolutions.” Indeed, in virtue of its status as a UN Specialized Agency, the IMF is thus
subject to the terms of the UN Charter, including those relating to the principle of SE.”*
Thus, the IMF is subject to the principle of SE contained in the preamble, art. 1(2), art.
2(1), art. 55, and art 78 of the UN Charter.”* As previously noted, all of these UN Charter
provisions underline the importance of the principle of SE in the UN system, a system of

755

which its Specialized Agencies are an integral part.”>> Accordingly, equality of its member

states before the law has also been established as an IMF principle.”®

Itis said that the IMF's indirect but de jure foundation on the concept of SE theoretically
consists of both formal equality and uniformity.”™ Of course, as Gold (1980) correctly
stated "equality before the law does not connote equality in all conceivable respects” in this
Organization.”® In practice, the application of the principle of SE in the IMF's decision-
making structure, as with other IGOs, is deficient. In the following subsections 1 discuss

8 See Agreement Between the United Nations and the International Monetary Fund (1947), art. 1, para.
2 in fine, |hereinafter 'UN and IMF Agreement'], which provides that "[b]y reason of the nature of its
international responsibilities and the terms of its Articles of Agreement, the Fund is, and is required to
function as, an independent international organization."

9 See Seidl-Hohenveldern— Specialized Agencies, supra note 609, p. 1203.

7% GoLD —IMF AND INTERNATIONAL LAW, supra note 741, p. 2; BOWETT, supra note 13, p. 66. See
UN CHARTER arts. 57 & 63.

751 See UN and IMF Agreement, supra note 748, art. VI, para. 1 provides:

"1. The Fund takes note of the obligation assumed, under paragraph 2 of Article 48
of the United Nations Charter, by such of its members as are also Members of the
United Nations, to carry out the decisions of the Security Councii through their
action in the appropriate specialized agencies of which they are members, and will,
in the conduct of its activities, have due regard for decisions of the Security
Council under Article 41 and 42 of the United Nations Charter."

See Meng — Article 63, supra note 618, p. 854.
3 See supra Part. II1.B.1.b for a discussion on the legal status of UN Specialized Agencies and SE.

754 See Annex I11.
755

752

See Seidl-Hohenveldern — Specialized Agencies, supra note 609, p. 1203.
7% See GOLD—THE RULE OF LAW IN THE IMF, supra note 725, p. 70.

757 Seeid. at 73.

738 See id. at 70.




176

the implications of the principle of SE on the composition of its plenary and restrictive
organs, as well as on the legal value of its decisions.

a) The Impact of Sovereign Equality on the International

Monetary Fund's Plenary and Restrictive Organs

The Board of Governors is the IMF's plenary organ. It is composed of one Governor
and one Alternate who are appointed from each member state, which serve until a new
appointment is made.”® Currently, the Board of Governors is composed of 182 Governors
and 182 Alternates.”® Given that most Governors are the ministers of finance in their
home states and, thus, occupied with national issues, they meet only annually to discuss
IMF issues.” The daily operations of the IMF are, therefore, handled by their

representatives who form the Executive Board.”

The Executive Board is the IMF's restrictive organ. It is currently composed of 24
Executive Directors who select the Managing Director of the IMF.”® Of the twenty-four
Executive Directors, five are appointed by the member states with the largest financial
contributions to the IMF.”** Of the remaining 19, two Directors may also be appointed by
the two member states who (1) are not otherwise entitled to appoint Executive Directors
because of the size of their membership fees and (2) had subscribed or lent the IMF the
largest resources and, thus, have been in the largest creditor positions in the IMF within the
preceding two year period.”® If these two conditions are not met, then there are no
additional appointments and, accordingly, the remaining Executive Directors are all elected.
Thus, depending on whether five or seven have been appointed, the remaining— either
seventeen or nineteen—Executive Directors are elected by states which usually form

7% IMF ARTICLES OF AGREEMENT art. XII, Sec. 2, para. a. See Rawert, supra note 715, p. 726;

BOWETT, supranote 13, p. 125; DRISCOLL—WHAT 1S THE IMF, supra note 716, p. 6. See also GOLD—
THE RULE OFLAW IN THE IMF, supra note 725, pp. 69-70.

760 See Annex V for alist of the 182 Governors and Alternate members of the IMF.

78! DRISCOLL— WHAT 1S THE IMF, supra note 716, p. 6.
762
Id.

763 See id. noting that the established tradition calls for the IMF's Managing Director to be non-
American (and quite often a European), while the President of the World Bank is usually an American.

764 See SCHERMERS & BLOKKER, supra note 1, p. 212; Rawert, supra note 715, p. 726; DRISCOLL—
WHAT IS THE IMF, supra note 716, p. 6. Although they are not the finance ministers of their member states
(like the Board of Governors), the Executive Directors are usually chosen amongst the finance ministries of
their home states. See also Annex V for alist of the 24 Executive Directors. The five appointed Executive
Directors are from the US, Germany, Japan, France and the UK. The remaining 19 Directors represent a
total of 174 states.

7%% See GOLD — THE RULE OF LAW IN THE IMF, supra note 725, p. 70.




177

regional constituencies,’® or even by states which regroup other considerations and
interests to form other constituencies.” Each Director is deemed to represent the interests

of the constituency which has elected him/her.”®

The universality of membership in the Board of Directors is consistent with the principle
of SE. However, in the Executive Board the principle of SE is breached. First, it is
breached because the Executive Board constitutes a non-plenary decision-making body
within which five of its twenty-four members are endowed with a different status.”®
Second, it is breached because two of the remaining 19 representatives may be elected on
the basis of financial criteria as opposed to the 17 representatives usually elected according

to regional factors.

b) The Implications of Sovereign Equality on the Legal Value of

the International Monetary Fund's Decisions

When states join the IMF and agree to adhere to its constituent act, they are granted
certain rights in exchange for some obligations.””® The most consequential of these
obligations is the duty to forsake their domestic jurisdiction in favour of the IMF on issues
relating to the regulation of money.”" In so doing, member states of the IMF accept to be
bound by the decisions of this Organization and, thus, "in a spirit of enlightened self-
interest, to relinquish some measure of national sovereignty by abjuring practices injurious

to the economic well-being of their fellow member nations."””

766 See IMF ARTICLES OF AGREEMENT Schedule E; Rawert, supra note 715, p. 726; SCHERMERS &

BLOKKER, supranote 1, p. 212.

787 See Rawert, supra note 715, p. 726. See also GOLD—IMF VOTING AND DECISIONS, supra note
714, p. 65, noting that "[t]he negotiations by which members combine, whether in permanent, semi-
permanent or occasional group, for the election of an executive director are conducted through channels
external to the Fund, and are sometimes quite complex."

768 SCHERMERS & BLOKKER, supranote 1, p. 212.
7% See GOLD — THE RULE OF LAW IN THE IMF, supra note 725, p. 70.
770 ,
Seeid. at 7.
" Seeid. at 5.

77 DriscoLL—THE IMF AND THE WORLD BANK, supra note 720, p. 3. See GOLD—IMF AND
INTERNATIONAL LAW, supra note 741, p. 10. Mr. Gold also notes that "[t]he adoption of [..IMF] rules is
a remarkable development in international relations because it represents massive agreement on the
introduction of the rule of law into an area in which previously the discretion of states to act as they wished
was almost wholly unlimited." But see DRISCOLL— WHAT IS THE IMF, supra note 716, p. 6, offering a
divergent view on sovereignty within the IMF by noting that it is the "membership itself [which] dictates
to the IMF the policies it will follow. The chain of command runs clearly from the governments of
member countries to the IMF and not vice versa."
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Although both the Board of Governors and the Executive Board are authorized to adopt
decisions for the business of the IMF,”” these decisions take various forms depending on
the body from which they emanate. For the most part, the IMF's decisions include: (1)
By-Laws; (2) Rules; (3) Regulations; (4) Decisions (stricto sensu) and; (5)
Recommendations and Guidelines. By-Laws are enacted by the Board of Governors,

d 774

while rules and regulations are adopted by the Executive Boar Decisions (stricto

sensu), recommendations and guidelines may be established by both the Board of

Governors and the Executive Board.””

As with other 1GOs, there is a tendency to consider that most IMF decisions constitute
legal norms.”® However, unlike some other IGOs' norms which are non-hierarchical, the
IMF's legal norms are hierarchically classified in the following order: (1) IMF Articles of
Agreement; (2) Board of Governors' by-laws, resolutions, and other decisions (stricto
sensu); (3) Executive Board rules, regulations and other decisions (stricto sensu) and; (4)
recommendations and ruidelines.””” As a result of this hierarchical order, the IMF's
decisions have different legal implications. For instance, while the by-laws issued by the
Board of Governors have the same legal character as other decisions issued by this body,
the former are deemed less likely to be amended than the latter.””® The same holds true for
Executive Board rules and regulations vis-a-vis other decisions issued by this body.””

With the exception of decisions qualified as recommendations or guidelines, all classes
of norms are legally binding on IMF member states.”® This means that, once an IMF
decision is adopted, a member state's sovereign will, and its SE, is irrelevant. Thus,
although a state may not favour, support or consent to a given decision, its non-compliance

781

with it is considered a breach of its obligations to the Organization.”™ This could subject

the defaulting state to sanctions.”® Otherwise, the IMF Articles of Agreement provide only

773 See IMF ARTICLES OF AGREEMENT art. XII, Sec. 2(g).

See GOLD—THE RULE OF LAW IN THE IMF, supra note 725, p. 21.
3 See id. at 22-23.
776 i

See id. at 10.

See id. at 5, 21. There is also another category of decisions issued by the Managing Director and
known as directives. IMF ARTICLES OF AGREEMENT art. XII, Sec. 2(g).

77 See GOLD—THE RULE OF LAW IN THE IMF, supra note 725, p. 21.

77 See id.

80 See id. at 2, 7-11, 22-23; KIRGIS— INTERNATIONAL ORGANIZATIONS, supranote 16, pp. 431, 435-

436. See also p. 296, noting that the IMF occasionally "asserts authority in ways that bear some legislative
characteristics."

78! See GOLD — THE RULE OF LAW IN THE IMF, supra note 725, pp. 26-39. On page 32 Mr. Gold holds
that the IMF's reluctance to apply remedies for the non-observance of legal norms by member states “are
close to leges imperfectae.".

782 e GOLD—THE RULE OFLAW IN THE IMF, supra note 725, pp. 11, 22.

774

777
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one case under which a member state may not be bound to IMF decisions. This involves
member states opting out of decisions regarding the issuance or adjustment of their

membership fee.”

783 See IMF ARTICLES OF AGREEMENT art. 111, Sec. 2 para. d, noting that "[t]he quota of a member state

shall not be changed until the member has consented and until payment has been made unless payment is
deemed 1o have been made in accordance with Section 3(b) of this Article." (emphasis added); SCHERMERS &
BLOKKER, supra note 1, p. 564; GOLD—IMF VOTING AND DECISIONS, supra note 714, pp. 102-103.
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3. DECISION-MAKING IN THE INTERNATIONAL MONETARY FUND

"The most dramatic difference among members is the difference in
their quotas and voting power and therefore in the role they can play
in the process by which decisions are taken in the Fund."

Joseph Gold™

Upon joining the IMF each member state of this Organization is required to pay a
membership subscription according to the "quota" which is assigned to it and which is
based on its financial standing in the world.”® The quota are expressed in SDRs and are
established via a complex economic formula based, infer alia, on the state's Gross National
Product (GNP), its currency reserves and its foreign trade prospects.” Essentially, the
quota formula is proportionate to the economic size and strength of each member state,

whereby the richer states pay more than the poorer ones.”

Financial contributions—be it in the form of quota or other type of subscription—for
member states are common in most IGOs. However, what is uncommon in the IMF is that
this quota is also used to determine each member state's rights and obligations’™ —e.g. the
amount which a state has the right to borrow depends on its financial contributions to the
Organization.™ Furthermore, and more importantly for the purposes of this study, these
quota are used to determine each member state's voting power in the IMF.”

78 See GOLD — THE RULE OF LAW IN THE IMF, supranote 725, p. 71.

78 IMF ARTICLES OF AGREEMENT art. I11, Secs 1 & 2. See DRISCOLL— WHAT 1S THE IMF, supra note
716, pp. 5-6.

78 See IMF ARTICLES OF AGREEMENT art. I1I, Secs 1 & 2; GOLD—THE RULE OF LAW IN THE IMF,
supra note 725, p. 71; Rawert, supra note 715, p. 727, DRISCOLL— WHAT IS THE IMF, supra note 716, pp.
5-6. Given the importance of these quota subscriptions they are reviewed by the Board of Govemnors every
five years or upon the application for a review made by a member state.

See INTERNATIONAL FINANCIAL ORGANIZATION AND OPERATIONS OF THE IMF, supra note 720,
Appendix I. As IMF quotas are expressed in SDRs, see supra note 745 for an explanation of SDRs. See
also Annex V for a list of quota currently assigned to the IMF's member states.

787 DRISCOLL—THE IMF AND THE W ORLD BANK, supra note 720, p. 5.
See DRISCOLL— WHAT 1S THE IMF, supra note 716, pp. 5-6.

IMF ARTICLES OF AGREEMENT art. I; GOLD —IMF AND INTERNATIONAL LAW, supra note 741, pp.
22-23; See DRISCOLL— WHAT IS THE IMF, supra note 716, pp. 5-6.

7% See GOLD—IMF AND INTERNATIONAL LAW, supra note 741, p. 22; DRISCOLL—WHAT IS THE
IMF, supra note 716, pp. 5-6.

788
789
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As 1s common with most international financial organizations vis-d-vis international
political organizations, the IMF adopted the distinctive feature of a weighted voting rule for
its decision-making processes. Moreover, it has renounced unanimity and opted for de jure
majornitarianism and de facto consensus for its VMs and VPs. 1 address these voting rules
and mechanisms hereinafter.

a) The Weighted Voting Rule in the International Monetary
Fund's Decision-Making

Unlike the political IGOs examined thus far (i.e. the UN and the ILO), the IMF does not
grant equal voting power to its members. Instead it employs weighted voting which confers
unequal decision-making influence to the various member states.”' This type of voling is
common to financial IGOs—e.g. the International Bank for Reconstruction and
Development (IBRD), the International Development Association (IDA), the International
Finance Corporation (IFC)—and particularly prevalent in regional development banks—
e.g. the African Development Bank (AfDB), the Asian Development Bank (AsDB), the
Caribbean Development Bank (CDB), the Inter-American Development Bank (IADB),

etc.”?

Each IMF member state's voting power is weighted on the sole basis of its financial
obligations—i.e. "quota subscriptions”"—to the Organization.” Thus, since both the
Board of Governors and the Executive Board use a weighted voting formula, the largest
financial contributors to the IMF also have the greatest number of votes in these decision-

making organs’* and, thus, the greatest influence in its decision-making.”®*

7! GoLD —IMF AND INTERNATIONAL LAW, supra note 741, p. 9. See also CAROL BARRETT AND

HANNA NEWCOMBE, WEIGHTED VOTING IN INTERNATIONAL ORGANIZATIONS 1 (1968). The authors hold
that there are seven reasons which justify the existence of the weighted voting rule. The are:

"1. Some may have a greater financial stake. 2. Some may be more affected by the
decisions. 3. Some may be better informed about the issues. 4. Some may have
greater seniority rights. 5. Some may have more personal power than others, and

. wish to formalize this power rather than having it exercised informally by
influencing the votes of others. 6. Some may be in a better position to carry out
the decisions. 7. Some may represent larger organizations."

See SCHERMERS & BLOKKER, supra note 1, pp. 522-523.

. DOMINIQUE CARREAU, THIEBAUT FLORY & PATRICK JUILLARD, DROIT INTERNATIONAL
EcONOMIQUE 68 (3e éd. 1990) [hereinafter 'CARREAU ET AL.']. See INTERNATIONAL FINANCIAL
ORGANIZATION AND OPERATIONS OF THE IMF, supra note 720, Appendix 1.

74 See Rawert, supra note 715, p. 726; GOLD — THE RULE OF LAW IN THE IMF, supra note 725, p. 72,
KIRGIS— INTERNATIONAL ORGANIZATIONS, supra note 16, p. 432.

792
793
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The IMF's weighted voting formula is applied only after each of its member states
receives a basic number of votes, i.e. 250 per state—irrespective of the state's size,
population, military or economic strength.”® Following this initial allotment, each state
receives additional votes on the basis of its contributions to the Fund—i.e. one vote per
100,000 SDRs of its quota.” Weighted in this manner, the voting power of one state can
differ greatly from another. For example, the US currently has 265,518 votes representing
17.78% of IMF's total voting power while Canada has 43,453 votes representing only
2.91% of the IMF's total voting power.”” This unequal voting power varies over time as
member states' quota subscriptions are periodically adjusted to reflect the changing

economic realities.””

By its own account, the IMF's voting rule has a dual, yet contradictory, purpose. First,
the basic allotment of 250 votes per member state reportedly serves to recognize "the
classical doctrine of the equality of all states in international law."** The reason for giving
each member state, irrespective of the size of its quota, a minimum of 250 votes is
presumably to protect the sovereignty of the economically smaller member states.®"’
Initially, this protection was meant to take place by giving each state a proportion of voting
power which would give meaning to its participation in the IMF's decisions. Of course,
given the large increase of IMF member states through the years, this objective is now
questionable.®” Second, its distribution of votes on the basis of quota subscriptions is
intended to reflect real differences between member states®” and to protect the interests of
the more economically powerful members. This, however, invariably breaches the
principle of SE as it means that all states do not have equal status within the IMF's

decision-making structure.

793 See MARC WILLIAMS, INTERNATIONAL ECONOMIC ORGANIZATIONS AND THE THIRD WORLD 67

(1994) [hereinafter "WILLIAMS— INTERNATIONAL ECONOMIC ORGANIZATIONS'].

796 See IMF ARTICLES OF AGREEMENT art. XTI, Sec. 5a, provides that "[e]Jach member shall have two
hundred fifty votes plus one additional vote for each part of its quota equivalent to one hundred thousand
special drawing rights."

77 See SCHERMERS & BLOKKER, supra note 1, p. 522; Rawert, supra note 715, p. 726; IMF ARTICLES
OF AGREEMENT art. XII, Sec. 5a.

798 See Annex V.

IMF ARTICLES OF AGREEMENT art. III, Sec. 2; GOLD—IMF AND INTERNATIONAL 1AW, supra note
741, p. 22. See GOLD—THE RULE OFLAW IN THE IMF, supra note 725, p. 71.

89 GoLD —THE RULE OF LAW IN THE IMF, supra note 725, p. 71. See INTERNATIONAL MONETARY
FUND, THE ROLE AND FUNCTION OF THE INTERNATIONAL MONETARY FUND, 27 (1985) [hereinafter 'IMF
ROLE & FUNCTION']; SCHERMERS & BLOKKER, supra note 1, p. 522.

#91 See GOLD—THE RULE OF LAW IN THE IMF, supra note 725, p. 71.
802 P
See id.

8% IMF RoOLE & FUNCTION, supra note 800, p. 27; See GOLD— THE RULE OFLAW IN THE IMF, supra
note 725, p. 71.
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(i) The Application of Weighted Voting in the Board of

Governors and in the Executive Board

In the Board of Governors each member state casts its allotted votes through its
Governor.* For instance, at the annual meeting of the Board of Governors, the Canadian
Minister of Finance, who sits as the Governor for Canada, is entitled to cast 43,453 votes
on a given decision. Similarly, his American counterpart, the US Treasury Secretary, is
entitled to cast 265,518 votes and the same applies for the remaining 180 Governors which
are members of the IMF. The quorum requirement at this annual general congress is two-
thirds of the total voting power of all 182 member states®—i.e. 995,735 out of the total
number of 1,493,603 votes. With the current distribution of votes, 18 states—holding

jointly 1,005,920 votes—suffice to constitute a quorum.®®

The appointed Directors of the Executive Board act and vote on behalf of the IMF
member state for which they have respectively been appointed to represent. In contrast, the
elected Directors have the duty to present the views, and represent the interests, of the
ensemble of states which have elected him/her.®” This means that when taking decisions,
each one of the 19 elected Executive Directors is "entitled to cast the number of votes which
counted towards his election."®® Given that a quorum in the Executive Board is composed
of the majority of Directors which hold at least fifty percent of total voting power®® only 13
out of 24 Directors representing 794,194 out of 1,493,603 votes are required to hold a
meeting and decide issues relating to the ordinary business of the IMF.®#° It is indeed

804 GoLD—IMF AND INTERNATIONAL LAW, supra note 741, p. 9; GOLD—IMF VOTING AND

DECISIONS, supra note 714, p. 65.

805 IMF ARTICLES OF AGREEMENT art. XII Sec. 2.d; IMF By-Laws, Rules and Regulations, supra note
726, Sec. 13.e.

806 See Annex V. The 18 states which jointly have the requisite number of votes (1,005,920) to
constitute a quorum, (presented in a decreasing order of number of votes), are: 1. United States (265,518); 2.
Japan (82,665); 3. Germany (82,665); 4. France (74,396); 5. United Kingdom (74,396); 6. Saudi Arabia
(51,556); 7. Italy (46,157); 8. Canada (43,453); 9. Russia (43,381); 10. Netherlands (34,692); 11. China
(34,102); 12. Belgium (31,273); 13. India (30,805); 14. Switzerland (24,954); 15. Australia (23,582); 16.
Brazil (21,958); 17. Venezuela (19,763); 18. Spain (19,604).

#7 SCHERMERS & BLOKKER, supra note 1, p. 212; GOLD —IMF AND INTERNATIONAL LAW, supra note
741, p. 9.

808 IMF ARTICLES OF AGREEMENT art. XII, Sec. 4.1.(iil).
89% IMF ARTICLES OF AGREEMENT art. XII, Sec. 3.h.

810 See Annex V. Fifty percent of the current total voting power of 1,493,603 in the IMF is 746,801.5
votes. Currently this means that the following Directors can constitute 50% of the total voting power
(794,194 votes) in the IMF Executive Board: 1. United States (265,518); 2. Germany (82,665); 3. Japan
(82,665); 4. France (74,396); 5. United Kingdom (74,396); 6. Elected Director from Belgium representing
10 countries (75,983); 7. Elected Director from the Netherlands representing 12 countries (74,276) and; 8.
Hlected Director from Spain representing 8 countries (64,295). An additional five Directors would be
required to meet the majority requirement of 13 out of 24.
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disconcerting to think that no more than thirteen people could very well be establishing the
world's monetary policy.

(ii) The meaning of Weighted Voting in the International
Monetary Fund

The premise of the weighted voting rule was "that the IMF would function most
efficiently and decisions would be made most responsibly by relating member's voting
power directly to the amount of money they contribute to the institution through their
quotas" ®! Of course, this is a breach of SE for it explicitly grants states with the strongest
economies and, therefore, the largest financial contributions to the IMF—e.g. US—the

greatest influence in establishing the policies of this Organization.*?

However, some international scholars dispute this assessment. In particular, N. Quoc
Dinh et al. (1994) advocate that, since the states adhering to a given IGO's constituent act
have freely accepted to be bound by its rules, whatever they may be, the principle of SE is
not contravened by weighted voting.®? In fact, these prominent scholars argue that equal
voting puts the super powers at a disadvantage, which can only be remedied by unequal
voting.®"* While this may indeed be a plausible explanation for the use of the weighted
voting rule, because the reality remains that this voting rule reflects unequal voting power
among sovereign nation states, it is not a sufficient justification for the breach of SE.

Therefore, while the 'one state, one vote' rule of political IGOs purports to espouse
Jormal equality (weightless voting) and presumably adheres to the fundamental principle of
SE, the weighted voting rule of financial IGOs, which is by definition formal inequality,
violates the principle of SE.®"* Indeed, in the IGOs which have equal voting power (i.e.

'one state, one vote') the majority of the members necessarily constitutes the majority of the

#11 DRISCOLL— WHAT 1S THE IMF, supra note 716, pp. 5-6.

812 see id. at 5-6.

813 gee QuOC DINH ET AL., supra note 2, p. 600, noting that "la souveraineté des Etats s'exprime dans
leur libre acceptation des régles statutaires, quelles qu'elles soient."

814 14, The authors indicate that since "le vote [...] égalitaire désavantage en fait les grandes puissances,

ony remédie dans certaines organisations en recouran! au systéme inégalitaire de la pondération des voix".
Cf. also RAE ET AL., supra note 163, pp. 10-11. In his evaluation of various forms of equalities, Rae uses
the 1976 Québec language law, Bill 101, to argue that "equality of languages has never led to equality of
persons in Canada [suggesting that] perhaps inequality of languages will".

815 See SERGEI A. VOITOVICH, INTERNATIONAL ECONOMIC ORGANIZATIONS IN THE INTERNATIONAL
LEGAL PROCESS 78 (1995), C.N. Osicke, Majority Voting Systems in the International Labour
Organization and the International Monetary Fund, 33 INT'L & CoMP. L.Q.381-408 (1984).
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votes.®'® In the IMF, however, the unequal voting power (i.e. weighted voting) means that
a minority of its member states may actually control the majority of the votes®’ and,

consequently, hold the greatest decision-making influence.

b) Decision-making by Majoritarianism and Consensus in the

International Monetary Fund

Like many other twentieth century IGOs, unanimity has been generally repudiated in the
IMF's decision-making processes and the Organization—in concert with the trend
established in other organizations of its period—adopted majoritarianism as its primary
VM.®*® Majoritarianism in the IMF finds expressions in a wide range of ways: simple

majority, qualified majority, high majority and double majority.

As a rule, the IMF Articles of Agreement provide that most of IMF decisions be taken by
simple majority of the votes cast.®® A restricted number of issues relating to the
adoption of so-called 'important decisions' require qualified majority (70%
majority).*® For the most part, these pertain to operational issues related to rates of charges

and interest.®!

An even greater majority (85% majority), often referred to as
high majority, is required for the adoption of decisions relating to the IMF's structural
issues.® These issues include, inter alia, changes in quota subscription, the adjustment of

the SDRs allocations, the disposition of the IMF's gold supplies and the exceptional power

816 SCHERMERS & BLOKKER, supra note 1, p. 533.

817 14, at 533-534.

$1% See GOLD — THE SECOND AMENDMENT, supra note 728, p. 18; JOSEPH GOLD, VOTING MAJORITIES
IN THE FUND: EFFECTS OF SECOND AMENDMENT OF THE ARTICLES, [Pamphlet Series No. 20} 1 (1977)
[hereinafter 'GOLD — VOTING MAJORITIES IN THE FUND'].

Prior to the second amendment to the IMF's Articles of Agreement, a de jure veto was foreseen through
the voting requirement of unanimity in cases where the Executive Board wanted to suspend the operations of
its constituent provisions. See SCHERMERS & BLOKKER, supra note 1, p. 551; IMF ARTICLES OF
AGREEMENT art. XXVII, Sec. 1 (original). Today, unanimous consent of the Executive Board is required
exceptionally when considering issues which are not on the agenda; /IMF By-Laws, Rules and Regulations,
supra note 726, Rule C-8.

81° IMF ARTICLES OF AGREEMENT art. XII Sec. 5 para. ¢, foresees that "[e]xcept as otherwise
specifically provided, all decisions of the Fund shall be made by a majority of the votes cast." See IMF By-
Laws, Rules and Regulations, supra note 726, Sec. 11; Rawert, supra note 715, p. 726; BOWETT supra
note 13, p. 138; KIRGIS—INTERNATIONAL ORGANIZATIONS, supra note 16, p. 295.

520 See WILLIAMS—INTERNATIONAL ECONOMIC ORGANIZATIONS, supra note 795, p. 67; Rawert,
supra note 715, pp. 726-727; SCHERMERS & BLOKKER, supra note 1, p. 550.

%21 See e.g. IMF ARTICLES OF AGREEMENT art. II1, Sec. 3, para. d; art. V, Sec. 7, para. ¢; art. V, Sec.
8, para. d; art. V, Sec. 12, para j.

822 See Rawert, supra note 715, p. 727; SCHERMERS & BLOKKER, supra note 1, p. 550.
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to suspend provisions of the IMF Articles of Agreement.’® A double majority is
required for the adoption of decisions regarding the ordinary course of business in the IMF
Executive Board (i.e. (i) the majority of Directors (13/24) with (ii) 50% of the total voting
power), and for the adoption of a constitutional amendment (i.e. (i) 3/5 of the member
states and (ii) 85% of the total voting power is required).®”

(i) De Facto Veto by High Majority Rule

Like the UN Charter, the IMF Articles of Agreement do not expressly foresee the veto in
its voting procedures. Nevertheless, and similar to the UN SC's VM, the requirement of
high majority (i.e. 85%) provides a de facto veto power®™ in the IMF. However, in
contrast to the UN Charter which grants the five permanent members of the SC the power
to veto, the IMF Articles of Agreement, by providing for a system of allocation of votes on
the basis of quota subscriptions, de facto grant this right to one member state only, namely
the US. The US, being the largest financial contributor to the IMF—i.e. US$ 38 billion or
17.78% of the Fund's total quota subscriptions®*—de facto holds the power to veto
decisions, both in the Board of Directors and in the Executive Board, which require a high

827

majority of 85%.

Of course, the pooling of votes by a group of countries can also veto IMF decisions. For
instance, the fifteen members of the European Union voting jointly can exercise a veto on a
proposal requiring high majority.*® Similarly, the high majority requirement enables other
interest or regional groups of states—i.e. Commonwealth, Arab, and other monolithic

groups—to band together and block or veto an IMF proposal.®*

52 See GOLD —THE RULE OF LAW IN THE IMF, supra note 725, p. 24. See also e.g. IMF ARTICLES OF
AGREEMENT art. III, Sec. 2, para. c; art. V, Sec. 12, para. b; art. X1, Sec. 1; art. XXIX, para. b. for some
of the structural issues which require high majority.

824 IMF ARTICLES OF AGREEMENT art. XII, Sec. 3(h), art. XX VIII; SCHERMERS & BLOKKER, supra note
1, p. 550.

825 See Rawert, supra note 715, p. 727. Cf. HAAs—Integration, supra note 114, p. 408, discussing how
"economically strong countries [...] possess a de facto veto power".

#26 See Rawert, supra note 715, p. 727; DRISCOLL—WHAT IS THE IMF, supra note 716, pp. 5-6. See
also Annex V for a list of the percentage of the total of the weighted votes held by IMF member states.

827 See VOITOVICH, supra note 815, p. 79; Rawert, supra note 715, p. 727.

828 gee Rawert, supranote 715, p. 727, GOLD —THE RULE OF LAW IN THE IMF, supra note 725, p. 49,
SCHERMERS & BLOKKER, supra note 1, p. 550; WILLIAMS — INTERNATIONAL ECONOMIC ORGANIZATIONS,
supra note 795, p. 67.

#2° See IMF ROLE & FUNCTION, supra note 800, p. 28; WILLIAMS — INTERNATIONAL ECONOMIC
ORGANIZATIONS, supra note 795, p. 67.
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(ii) From De facto to De jure Consensus

"Harmony in the relations among participants ...might be disturbed if
majority and minority were forced into confrontation by a vote".

Joseph Gold®*

The IMF Articles of Agreement provide for formal voting for its decision-making
processes—i.e. the votes cast are recorded.® However, in practice, formality has given
way (o expediency as both the Board of Governors' and the Executive Board's decisions

rarely proceed to formal voting.®* Instead, most are reached by consensus.®

Consensus is generally understood to mean that decision-making takes place by common
consent. Specifically, it is defined as "the majority view" ®** a "collective opinion",®* a

"general agreement"®®

or "the judgment arrived at by most of those concerned".®’
Therefore, consensus does not mean absolute agreement but, rather, the general or majority
will of the parties, expressed without a vote, formal or otherwise.®® The legal value of

decisions adopted with or without vote is the same.®’

The single voice heard with consensus®™’ often conceals an uncomfortable coalition
between dissatisfied parties repressing dissent®' and hiding behind a facade of

unanimity.*? However, this compromise is very important in avoiding interpretative

%% GoLD—IMF VOTING AND DECISIONS, supra note 714, p. 179.
B! See IMF ARTICLES OF AGREEMENT ar. XII, Sec. 5(c).

®2 Holder, supra note 722, p. 201; SCHERMERS & BLOKKER, supra note 1, p. 511; DRISCOLL—WHAT
IS THEIMF, supra note 716, p. 6.

833 GOLD—IMF AND INTERNATIONAL LAW, supra note 741, p. 10; Holder, supra note 722, p. 201,
WILLIAMS —INTERNATIONAL ECONOMIC ORGANIZATIONS, supra note 795, p. 68; GOLD—VOTING
MAIORITIES IN THE FUND, supra note 818, p. 1.

¥4 THE CONCISE OXFORD DICTIONARY OF CURRENT ENGLISH 200 (7th ed. 1982).

% FUNK & WAGNALLS STANDARD COLLEGE DICTIONARY 288 (Canadian ed. 1982).
%6 Jd.; MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 246 (10th ed. 1996).

®7 MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY, supra, note 836, p. 246.

%% SCHERMERS & BLOKKER, supra note 1, p. 770.

9 Quoc DINH ET AL, supra note 2, p. 604

See Christophe Reymond, Institutions, Decision-Making Procedure and Seitlement of Disputes in
the European Economic Area, COMMON MKT L. REV. 449, 458 (1993).

841 Quoc DINH ET AL., supra note 2, p. 604.
842 4

840
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difficulties® and overcoming potentially serious voling problems,® thus ensuring the
Organization's maximum efficiency. By allowing for decision-making without resorting to
formal VMs, consensus is thought to shelter IGOs from excessive politicization of sensitive

issues.* In practice, it enables many IGOs' decisions to be taken by bureaucrats.®*

Although not originally foreseen in the IMF's constituent act, the practice of consensus
has since been enshrined in the IMF's by-laws, rules and regulations.*’ Thus, de facto

consensus has now become the de jure consensus in the IMF.

Decision-making by consensus is not however an IMF innovation as this process has
evolved similarly in other IGOs. Indeed, although very few IGOs have formally enshrined
this type of decision-making in their constituent acts,*® consensus has been the established
practice in a wide range of 1GOs and has developed as a de facto trend in international
decision-making.**

For instance, although the voting procedures provided in the ILO require its Governing

Body to adopt certain decisions by majority or, at times, by unanimity, in practice the

83 See M. J. Bowman, The Multilateral Treaty Amendment Process: A Case Study, 44 INT'L & COMP.
L.Q. 540, 550 (1995).

84 See id. discussing how the Regina Conference—of the environmental treaty known as the 'Ramsar
Convention on Wetlands of International Importance' —avoided a problematic voting eligibility issue by
approving the amendments under consideration by consensus,

845 See DRISCOLL — WHAT IS THE IMF, supra note 716, p. 6.

Zamora, supra note 33, p. 576. The author refers to a study by HM. Chung entitled "Decision
Making in the IBRD and the ILO: Comparative Analysis of the Rules and Practices" (Diss., U. Penn.
1970).

87 IMF By-Laws, Rules and Regulations, supra note 726, Sec. 11. "... At any meeting the Chairman
may ascertain the sense of the meeting in lieu of a formal vote but he shall require a formal vote upon the
request of any Governor...". Rule C-10 provides that "[t]he Chairman shall ordinarily ascertain the sense of
the meeting in lieu of a formal vote. Any Executive Director may require a formal vote to be taken with
votes cast as prescribed in Article XII, Section 3(i), or Article XXI(a)(ii)."

84 The OECD — which will be examined in Part V.B—is one of the 1GOs which enshrined consensus in
its constituent act.

See Reymond, supra note 840, p. 458. The European Economic Area (EEA), established in 1993, has
formally incorporated the VM of consensus for its decision-making. In fact, the EEA requires a dual
consensus between both the European Community (EC) and the European Free Trade Association (EFTA).
See also GEF INSTRUMENT art. 25. One of the world's youngest 1GOs, (created in 1991 and restructured in
1994), the Global Environment Facility (GEF) has benefited from other organizations' VPs. Accordingly,
the GEF has modeled its VMs to reflect decision-making by consensus.

849

846

See generally Buzan, supra note 64. Discussing negotiation by consensus and the current
developments in technique at the United Nations Conference on the Law of the Sea, Buzan notes that, in
addition to the IMF, other organizations, international committees and/or commissions use consensus as
the norm in their decision-making processes. They include, inter alia, the: 1) Sea-bed Committee (1968
1973); 2) Committee on the Peaceful Uses of Outer Space; 3) Economic Commission for Europe; 4)
United Nations Development Programme (UNDP); 5) United Nations Conference on Trade and
Development (UNCTAD); 6) UN Advisory Committee on Peaceful uses of Atomic Energy; 7) Advisory
Committees on the UN Emergency Force (UNEF); 8) Congo Operation (ONUC) and 9) International Law
Commission.
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Governing Body prefers to reach its decisions by consensus.®** This preference is also
shared by the Organization's employer and employec groups who generally use the
consensus rule within their own internal proceedings.®*' The same practice holds true for
the UN's GA and SC whose decision-making often and increasingly takes place by

consensus. %2

The raison d'étre for the practice of consensus differs between IGOs which employ
equal voting power (e.g. the UN and the ILO) and those which employ unequal voting
power (e.g. the IMF and the IBRD). In the former IGOs, consensus is used because the
'one state, one vote' rule, in conjunction with the 'majority rule' is relatively ineffective—
unless there exist common interests and goals amongst the member states. In the latter
IGOs, existence of this unequal distribution of votes is said to be the critical impetus for the

formation of consensus.®*

89 GHEBALI, supra note 645, p. 150; OSIEKE, supra note 697, pp. 114-115.

See Buzan, supra note 64, p. 326. The author discusses how the Governing Body of the ILO like other
principal organs of international organizations (the UN General Assembly the UN Security Council, the
Executive Directors of the IMF and the IBRD) often make their decisions by merely consenting and not
resorting to formal voting.

See also JERZY KRANZ, ENTRE L'INFLUENCE ET L'INTERVENTION: CERTAINS ASPECTS JURIDIQUES DE
L'ASSISTA