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Resume

A la suite d'attaques terroristes massives est appame une motivation feroce qui risque d'etre manipulee pour
justifier des exces de force. Voulant prevenir des attaques armees contre leurs interets, certains etats ont
adopte des politiques de « tuerie ciblee » pour eliminer de fayon permanente des terroristes en sol etranger
qui menacent leur securite. II est pourtant illegal de tuer des individus en l'absence de conflits armes sans
egard au droit

a la vie. La presente recherche tient a determiner si, en vertu du droit international, des etats

peuvent neutraliser par force des individus dangereux ou bien venir au secours d' otages en sol etranger. En
etudiant l'article 51 de la Charte des Nations Unies, un certain nombre de conclusions sont apparues,
notarnment que des operations pour « arreter ou neutraliser » ne peuvent avoir lieu que dans des etats qui

a leur presence, et que I' expression « guerre contre
«tueries ciblees » sans avoir a considerer les droits a la vie et a la

supportent des terroristes ou qui restent indifferents face
Ie terrorisme » ne peut permettre des

legitime defense. Puisque toute division entre les membres de la communaute internationale peut venir
limiter la prevention d'attaques, Ie fait que la cooperation entre les etats ayant abolis la peine de mort et
ceux ayant recours aux « tueries ciblees » puissent en souffiir fait l'objet de cet ouvrage. Ladite recherche
conclue que l'utilisation de « tueries ciblees » en dehors du contexte de conflits armes ne peut etre permis
qu'en derniere mesure lorsque reellement necessaire pour prevenir des attaques armees et proteger la vie.

Mots cles : Tuerie ciblee/ legitime defense/ droit a la vie/ contre-terrorisme/ Nations Unies/ article 51.

Summary

From the ashes of devastating acts of terrorism has arIsen a resolve so powerful that measures of
counterterrorism risk being manipulated by states to justify excess. In an attempt to prevent armed attacks
against their interests, a number of states have adopted policies of targeted killing to permanently
incapacitate terrorists on foreign soil. The intentional killing of suspected offenders, however, cannot be
lawfully carried-out by states in the absence of armed conflict without regard for the right to life. The
following research attempts to determine whether it is permissible for nations to use force on foreign soil to
. incapacitate dangerous individuals or rescue hostages under international law. By studying article 51 selfdefense of the United Nations charter, a number of conclusions are asserted, namely that operations to
"arrest or neutralise" can only be carried-out in states that support terrorists or are complacent to their
presence, and that declaring "war on terrorism" cannot allow governments to kill suspected terrorists in
countries where there is no war, except in a manner that is reconcilable with the rights to life and selfdefense. Since division among members of the international community may ultimately diminish their
ability to collectively suppress international terrorism, the potential for hindered cooperation between
abolitionist states and those that carry-out targeted killings is also addressed. The current research concludes
that targeted killings can only be justified outside the context of armed conflict when they are truly
necessary as a last resort to prevent armed attacks and save lives.

Key words: Targeted killing! self-defense/ right to life/ counterterrorism! United Nations/ article 51.
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INTRODUCTION

The illustration in New York and Washington of the destructive potential of terrorism has brought about a
redefining of international security that encompasses not just interstate relations, but the relations between
states and individuals. Because the use of international force against states has traditionally been regulated by
humanitarian law, governments that use military or foreign security forces in the pursuit of individuals abroad
are attempting to apply its standards to their enforcement actions against them. By describing their efforts to
prevent acts of international terrorism as a "war" and designating international terrorists "combatants," some
governments are providing perhaps the most revolutionary and controversial contribution to international law:
the deliberate attempt to justify intentional killing outside the context of armed conflict without due process of
law.

Considering that unilateral action

In

the eyes of the international community seldom meets a very high

threshold of legitimacy, the use of intentional killing without minimal constraints is sure to cause great tensions
between states. Under the cloak of security or humanitarianism, many fear that powerful nations will adopt a
recourse to aggression that is clearly aimed at providing strategic advantage, and that they will further resort to
inappropriate means to secure such ends. When countries are free to designate individuals as "terrorists" and
"combatants" without judicial or legislative input, the potential for abuse is alarming, especially since such
designations may be equivalent to death sentences. Most states will not take lightly the proposition that foreign
powers can kill individuals within their jurisdiction in the absence of hostilities.

Because targeted killings as discussed in the current study pertain to lethal actions taken outside the context of
armed conflict, it is especially important to determine how states can respect the minimum considerations of
humanity recognized to all individuals in peacetime, starting with the right to life. The "war on terrorism," after
all, is not exclusively a struggle against states that support terrorism, but an effort to detain and prosecute
individuals that kill innocent civilians. International terrorists-much like druglords, slave-traders, assassins,
and arms smugglers-are criminals. The prosecution of such individuals is therefore as much a matter of
national and international security as fighting wars. As a complement to forceful interventions, bringing
terrorists to justice remains the most sustainable way of fighting international terrorism.
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Although governments are now facing asymmetric threats from non-state actors that defy territorial boundaries,
they may not artificially tum the planet into a giant battlefield. Any forceful operation, whether it is performed
domestically or internationally, requires that in the absence of armed conflict innocent people be spared;
international criminals and terrorists cannot be targeted arbitrarily, and the innocent civilians that surround
them, if killed, cannot be treated as "collateral damage." When states use force on foreign soil to "arrest or
neutralise" individuals abroad that have attacked them, they are fulfilling enforcement tasks that are otherwise
the responsibility of sanctuary-states, or perhaps the international community. Given that both domestic and
international security forces are expected when fulfilling law-enforcement tasks to respect minimal criminal
and human rights standards of law, then it follows that states intervening on foreign territory to incapacitate
wanted terrorists must in theory also respect them.

While humanitarian law has regulated by Treaty the most extreme breakdown of international relations, war,
more specific standards to govern limited enforcement operations on foreign soil have not yet emerged. Most
states have officially recognised the rights of all individuals as expressed by the International Bill ofRights and
the rights of all states as provided for by the United Nations Charter, but a number still behave as though
respect for human rights and sovereignty were somehow optional in the sphere of international relations. To the
detriment of civilian populations worldwide, the rules drafted to regulate confrontations between national
entities are slowly becoming the governing standards for the use of force against individuals. Humanitarian law
in the absence of armed conflict is being increasingly cited to meet less stringent criteria for the use of lethal
force.

Before a state can forcefully intervene on the territory of another, it must necessarily have the right to do so.
Where the state in question or the Security Council have not provided such a right, only self-defense can.
Accordingly, operations to "arrest or neutralize" terrorists on foreign soil that would normally fail to respect the
prohibition on the threat or use of force must somehow be permitted by international law. Because article 51 of
the United Nations Charter (UNC) provides the only available excuse under international law for states to
unilaterally resort to force, the inherent right of self-defense will remain the principle justification for the use of
force by states on foreign soil, including targeted killing.! The following analysis will therefore consider
whether targeted killings as measures of counterterrorism aimed at non-state actors abroad can be legitimately
justified by article 51 self-defense.
1

Charter ofthe United Nations, 26 June 1945, Can. T.S. 1945 No.7, art. 51.
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For the purpose of this study, military responses to terrorism that are directed primarily against hostile states for
supporting terrorists (such as air strikes or invasion) will only be addressed incidentally, so as to permit a more
thorough treatment of forceful actions taken by states to "arrest or neutralise" in self-defense individuals on
foreign soil who threaten their, and international, security. Therefore, they are not cases of excessive force by
law-enforcement officials or politically motivated assassinations, but rather situations in which state agents are
specifically ordered to kill to prevent acts of terrorism. Though the absence of a universally recognised
definition renders difficult any treatment of the issue, targeted killing will be defined throughout this research
as the premeditated killing by states ofspecific individuals on foreign soil outside the context ofarmed conflict
to prevent acts ofinternational terrorism. The scope and content of this definition will be addressed in the first
chapter.

While the right to use force internationally has in the past been limited to situations where a state was directly
involved in an 'armed attack', there is a growing sense that a right of self-defense may also exist when a state
has provided assistance to those involved. The failure of a sanctuary-state to fulfill its duties inherent to
sovereignty and mandated by international law, either by allowing terrorists to launch attacks from its territory
or by subsequently shielding them from prosecution, can create against it a right of self-defense. Refusing to
"prosecute or extradite" a terrorist responsible for an armed attack against a state may in some cases be a form
of indirect aggression. Though a state's refusal or inability to detain a suspected terrorist may not constitute in
itself an armed attack, it can render the sanctuary-state indirectly responsible for the attack, as it is providing
assistance to its authors post facto in the form of immunity from prosecution.

A right to use force in self-defense against a particular state may arise when the state in question has provided
assistance to terrorists responsible for armed attacks, yet a general right of self-defense against all terrorists in
every country cannot exist, even after the devastating attacks of 9/11. Though a victim-state may be justified in
using targeted killing in the absence of armed conflict to kill terrorists that have, or are preparing to commit, an
'armed attack', it cannot use lethal force on foreign soil in the absence of a right of self-defense against the
sanctuary-state. An expansive interpretation of self-defense may allow states to take action against terrorists in
countries that fail to do so, but it may not permit the killing of individuals in countries that do.

4

In order to prevent acts of terror, it is crucial that there reigns over the entire territory of every state a sense of
law and order, so that its more extreme elements are not free to cause harm to other states and their nationals. A
state that is generally complacent towards their presence on its territory may place itself in a dangerously
precarious position, inviting foreign powers to fill the void created by its inability to ensure their safety. State
sovereignty, therefore, can only be secured as long as states forego behaviour that is harmful to others. The
capacity to intervene when peace, security and human rights are threatened is paramount to the survival of
states. Until the world is willing to accept that internationally criminal behaviour must be stopped during the
act, and not simply prosecuted after the fact, states will have to assume certain international enforcement
functions that are specifically related to their defense, especially in response to armed terrorist attacks.

Though a right of self-defense may justify using force against a state, it does not however justify violating the
rights of those within it. A state may not move to violate the sovereignty of one's person anYmore than it can
violate without cause the sovereignty of a state. It is however the right of every state to move against the
integrity of an individual or state that engages in unlawful conduct against its essential interests, especially
when the concerned behaviour presents a danger to human life. In doing so, both the victim-state (whose
interests are targeted) and the international community may have a right to use force in its defence, but only to
the extent that is needed to end the violence and restore peace. If in the process of fighting terrorism a state in
tum takes the opportunity to inflict unlawful harm, it follows that it has over-stepped its right of self-defense
and must be held accountable for it. 2

To the extent that crime and terrorism threaten international peace and security, it is the people of this world
that suffer when acts of violence go unpunished. The rationale behind state-lead prosecutions resides in the
notion that crimes are an assault not only on the victims themselves, but on society as a whole. It is also true,
however, that both national and international security are threatened when agents of a state are able to engage in
behaviour that is clearly abusive or unlawful. Forceful actions by states such as torture and arbitrary executions
that violate basic human rights are also an assault on society as a whole. As such, it is in the interest of every
citizen to favour rules that shelter everyone from repressive policies. Because anyone in the world can become
the target of an unfounded or politically motivated prosecution or attack, it is essential that recognised standards
of domestic justice be applied internationally in the absence of armed conflict.
2

J.-Maurice Arbour, Droit international public, 3" edition (Cowansville: Les editions Yvons Blais, 1997), p. 566570.
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The following research is a study on the use of force and the prevention of international terrorism, with a focus
on intentional killing, self-defense, and the right to life. The first chapter will narrow the legal environment in
which targeted killings operate, provide the necessary definitions and background to effectively study their
place as counterterror measures, and discuss the impact of declaring "war" on terrorism. The second chapter
will study targeted killings in relation to national self-defense as prescribed by article 51 of the United Nations
Charter and determine whether they can meet its requirements. The third will discuss the obligation of states to
prevent acts of terrorism emanating from their territory and the corresponding duty to either "prosecute or
extradite" the individuals that carry them out, as well as the use of force and the protection of nationals
'abroad'. Finally, the fourth chapter will examine existing standards for the use of deadly force in relation to
criminal and human rights law and provide a unifying framework by which to carry-out targeted killings to
prevent abuses. The sum of these efforts should help bring useful answers to the following questions:

1) Can targeted killings be considered 'necessary' and 'proportionate' responses to international terrorism
according to article 51 of the United Nations Charter?
2) How can targeted killings be lawful responses to individual or group terrorism in the absence of armed
conflict?
3) Can targeted killings outside the context of armed conflict be acceptable limitations to the right to life?
Since proportionality as understood by humanitarian law renders military strikes lawful even in populated areas
so long as the military advantage is great, the new face of war will render ordinary citizens more at risk from
attack. Law-enforcement officials, however, do not have the right to incidentally kill innocent civilians any
more than they can target suspected criminals for assassination. They are required to arrest and prosecute, and
only use lethal force when necessary for the protection of life. Given that cities have become the new fronts in
the ''war'' on terror, and that states are targeting individuals as combatants even in the absence of armed
conflict, the likelihood that innocent civilians will be caught in the crossfire is high, making ordinary people
fear both acts of terrorism and state violence. If democratic governments are serious about using force on
foreign soil to meet their security needs, than they must be willing to accept the responsibilities that are inherent
to such a task.

The use of targeted killings by states may not be compatible with the fighting strategies of peaceful
democracies. The right to life and international norms prohibiting arbitrary killings may render unlawful in
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democratic nations the use of targeted killing in peacetime, and states that oppose capital punishment will be
especially weary of arbitrary executions outside the context of anned conflict. In the end, any policy concerning
the use of force in times of peace which violates the right to life may potentially divide the international
community, roughly in the same manner that capital punishment has divided America and abolitionist states in
the administration ofjustice.

While the high courts of Europe and Canada, for example, have developed legal mechanisms to avoid
breakdowns in cooperation with regard to criminal law-enforcement matters (i.e., guarantees of non-execution
in exchange for extradition), the issue is re-emerging as states are declaring their intent to use targeted killings
against terrorists outside the context of armed interstate conflict. The position articulated in the following work
is that though limited operations to arrest or neutralize terrorists may be justified as self-defense in response to

'armed attacks', policies of targeted killing in peacetime will inevitably divide the democratic world and
seriously impair its ability to effectively suppress terrorism unless the right to life is respected.

The need to compromise between individual liberty and collective benefit is a necessary process when
confronted with opposing liberties. It is a domestic dilemma faced by all nations, democratic or autocratic alike.
It is reflected in the problem of balancing liberty with responsibility, individual freedom with national security,

pluralism and social confonnity, private property with social good. Every society, including the international
one, must undertake such a process in order to establish acceptable parameters of behaviour. Targeted killing is
the latest measure to require scrutiny within the confines of this classic dilemma.

Although it may be hard to understand how targeted killing as part of a system of criminal law enforcement can
be conducive to the maintenance of international peace and security, the reality remains that operations to
"arrest or neutralise" may be necessary in extraordinary circumstances to protect against the impossible to

arrest and likely to strike again terrorist. Considering the fact that governments have already adopted such
killings as a matter of policy, it is all the more important that scholars and the public have an opportunity to
study them, especially given their highly intrusive and definitive character. The following research is an attempt
to make sense of the legal and strategic implications of such a choice.
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CHAPTER I. THE USE OF TARGETED KILLING BY STATES

I.

Targeted Killings and International Law

A) From Assassination to Counterterrorism

In some countries, the horrors of terrorism are prompting equally horrific responses. Human rights initiatives
that have focused intensely on the elimination of oppressive state policies are being challenged by recent
accounts of murder and torture throughout the world. Dissidents of all types, including opposition leaders,
human rights activists, journalists, artists, students and religious figures, have traditionally been the targets of
such persecution. In the aftermath of devastating acts of terrorism, that list has now been expanded by some
nations to include suspected terrorists. Without recognising their obligation to respect the rights of individuals
on foreign soil, or the rule of law for that matter, states are relying on foreign policy prerogatives to justify in
peacetime actions only permissible in war. Carefully crafted claims of self-defense are permitting governments
to act internationally in a manner that would not be tolerable domestically.

The following Chapter will define 'targeted killing' and discuss its use as practiced by states. By providing a
more precise and circumvented meaning to the expression, the various nuances that emerge when such killings
are undertaken by states will become apparent, and the interplay between humanitarian and human rights law
more pronounced. The first portion of this Chapter will track the evolution of targeted killings by states in
relation to the prohibition on assassination, while the second will focus intensely on their modem historical
development as measures of counterterrorism. Finally, the third section will shed light on the implications of
declaring "war" on terrorism.

As either an alternative or a compliment to criminal prosecution, targeted killings by states on foreign soil are
emerging as counter-terror measures outside the traditional context of armed conflict. International terrorists
that pose a danger to the national security of states are now being hunted down and killed, rather than arrested
and convicted. Although such killings have always been condemned by the international community, they have
been popularised in recent years by Israel's vigilante justice, and imported with less scrutiny by others. There is
much confusion, however, about the definition of targeted killing, which renders difficult any meaningful
treatment of the issue. The confusion arises in large part between the common literary definition of
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assassination and its various legal interpretations under international law, and the tendency of governments to

apply to their advantage the rules of armed conflict in the fight against individual or group terrorism.

By definition, assassination

In

peacetime represents the act of committing "murder by surpnse attack,

especially of a prominent person, as for political reasons.,,3 According to W. Hays Parks, "In general,
assassination involves the murder of a targeted individual for political purposes.,,4 Judge Abraham Sofaer,
former Legal Adviser at the U.S. Department of State, offered the following definition: "any unlawful killing of
particular individuals for political purposes."s An assassination consists therefore of three elements: (1) a
murder or unlawful killing, (2) of a specifically targeted figure, (3) for a political purpose. Absent anyone of
these elements, a killing cannot be an assassination. For example, killing specific individuals in peacetime may
amount to murder or extrajudicial execution, usually depending on whether an individual or a state is
responsible, but if the killing lacks a political purpose, it is generally not an assassination.

As such, an assassination is always a targeted killing, but a targeted killing is not always an assassination. The
common literary definition emphasises the killing of prominent or specific figures, but, unlike the legal
definition under international law, it does not necessarily require a political purpose. Though virtually identical
in practice, they differ in that the literary meaning can also encompass killings by states that are lawful,
whereas the legal definition entails a method of attack that is usually illegitimate and inherently political. This
distinction, however minute, goes a long way to explain why targeted killings, perceived by states as nonpolitical self-defensive measures, are often labelled 'state assassinations'.

To further complicate things, the definition of assassination also varies during armed conflict. Under customary
international law, the prohibition on assassination is a very narrow concept. According to Article 23(b) of the
regulations annexed to the fourth Hague Convention of 18 October 1907 (known as the "Hague Regulations"),
"it is especially forbidden [...] to kill or wound treacherously individuals belonging to the hostile nation or
army.,,6 This legal definition is largely based on the first American effort to regulate the practice of war, known
as the Lieber Code, promulgated by the United States army in 1863 as General Orders No.1 00: Instructions for

4

6

The Tormont Webster's Illustrated Encyclopedic Dictionary (Montreal: Tormont Publications Inc., 1990), p. 110; The
American Heritage Dictionary, third edition (New York: Laurel, 1994), p. 50.
W. Hays Parks, "Memorandum of Law: Executive Order 12333 and Assassination," Army Law, Dec.1989, at 6.
AbrahamD. Sofaer, "The Sixth Annual Waldemar A. SolfLecture in International Law: Terrorism, the Law, and the
National Defense," (1989) 126 Milt. L. Rev. 89, p. 117.
Hague Convention (IV) Respecting the Laws and Customs ofWar on Land, with annex ofRegulations, 18 October 1907,
T.S. No.539, I Bevans 631,36 Stat. 2277 (entered into force 26 January 1910).
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the Government ofArmies ofthe United States in the Field. 7 The U.S. Anny field Manual 27-10 of 1956 on the

Law of Land Warfare, which has incorporated the prohibition, authoritatively links Hague Article 23(b) to
assassination: "This article is construed as prohibiting assassination, proscription or outlawry of an enemy, or
putting a price upon an enemy's head, as well as offering a reward for an enemy "dead or alive"."s

The customary prohibition on assassination echoed the opinions of several early commentators. Alberico
Gentili, for example, feared that general disorder would arise if opposing sides plotted the deaths of each
other's leaders. He argued that "if it is allowed, openly or secretly, to assail one man in this way, it will be
allowable to do this by falsehood. If you permit murder, there are no methods and forms of attack which will be
excluded from war. It should hence never be permitted."g He noted, "victory consists in the acknowledgement
of defeat by the enemy, and the admission that one is conquered by the same honourable means which gave the
other victory.,,10 Though an enemy could always be sought and killed on the battlefield, Gentili rejected the
suggestion that killing a single leader might save many lives. He considered that clandestine assassinations
ignored elementary considerations ofjustice and honour. His emphasis on treachery as the distinguishing factor
between lawful and unlawful wartime killing was the essence of his contribution.

Hugo Grotius also considered "whether, according to the law of nations, it is permissible to kill an enemy by
sending an assassin against him. ,,11 Grotius, like Gentilli, emphasised the notion of treachery and described it as
a breach of confidence (such as violating an express or implied agreement of non-aggression), something he
deemed inconsistent with the law of nations and nature. He distinguished between assassins that violated such
express or tacit obligations of good faith, and those that didn't, recognizing that not all forms of targeted
killings were prohibited. Though he condemned the practice of placing a price on an enemy's head and killing
treacherously, Grotius deemed it permissible to kill an enemy in any place whatsoever. He believed strongly
that an essential attribute of sovereignty was the right to wage war, and that the use of assassination in the
context of a public war against a sovereign enemy was a general extension ofthis right. He noted:
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Not merely by the law of nature but also by the law of nations (...)it is in fact permissible to kill an enemy in any place
whatsoever; and it does not matter how many there are that do the deed, or who suffer. According to the law of
nations not only those who do such deeds, but also others who instigate others who do them, are considered free from
blame. 12

The Swiss scholar Emmerich de Vattel, for his part, rejected the proposition that assassination was contrary to
honour, but was careful to distinguish them from situations in which the very survival of the state was at stake.
His emphasis on the principle of necessity was central to his understanding of assassination. Vattel ridiculed the
suggestion that because killing was permissible in war, the manner in which an enemy was killed was
irrelevant. With a view of war that corresponds more closely to that of modem times, he considered critical
both the scale of an armed conflict and the state interests at stake in assessing the lawfulness of assassination.
Although he recognized the right to kill an enemy leader without treachery, Vattel argued that this right existed
"only when lesser measures do not suffice." 13 He wrote:
Formerly, he who killed the king or general of the enemy was commended and greatly rewarded because in former
times, the belligerent nations had, almost in every instance, their safety and very existence at stake; and the death of
the leader often put an end to the war. Today, sovereigns tacitly agree to secure their own persons. In a war that is
carried on with no great animosity, and where the safety and existence of the state are not involved, this respect for
regal majesty is perfectly commendable (...) In such a war, to take away the life of the enemy's sovereign, when it
might be spared, is perhaps doing that nation a greater degree of harm than is necessary. But it is not one ofthe laws
ofwar that we should spare the person ofthe hostile king. 14

Bynkershoek was less inclined than many of his contemporaries to see war as a contest of valour and honour.
Because it was immaterial whether an enemy was fought with courage or with strategy, any manner of deceit or
fraud was permitted, except perfidy. By perfidy he meant the breaking of one's word or agreement, and
excepted it not because some measures are illegitimate against an enemy, but because when an arrangement is
reached the enemy ceases to be an enemy. IS In 1737, he commented:

In my opinion, every force is lawful in war. So true is this that we may destroy an enemy though he may be unarmed,
and for this purpose we may employ poison, an assassin, or incendiary bomb .. .in short everything is legitimate
against an enemy. I know that Grotius opposed the use of poison, and lays down various distinctions regarding the
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employment of assassins ...But if we follow reason, who is the teacher of the law of nations, we must grant that
16
everything is lawful against enemies as such.

The general consensus of these early commentators was that an attack directed against an enemy, including an
enemy leader, was generally pennissible, unless the attack was treacherous by nature, treachery being defined
as betrayal by one owing an obligation of good faith to the intended victim. The main effect of forbidding the
use of treacherous assassination in times of (agreed upon) peace was to ensure within each state a sense of order
and to promote chivalrous principles of valour and honour. Implicit to these positions, however, was the
premise that war was legal, and that sovereign leaders ought not to be required to sacrifice their personal safety
in the perfonnance of their duties. 17

Article 37 of Protocol I of the Protocols Additional to the Geneva Conventions of 12 August 1949, the latest
attempt to codify the prohibition on assassination, outlaws killing, injuring, or capturing an adversary by resort
to perfidy, and defines perfidy as "acts inviting the confidence of an adversary to lead him to believe that he is
entitled to, or is obliged to accord, protection under the rules of international law applicable in anned conflict,
with intent to betray that confidence." 18 The concept of perfidy is broader than treachery, and the effect of

Protocol I was to absorb the concept of assassination to treat it under the broader prohibition of perfidious
attacks. The purpose was to ensure that specifically targeting individual combatants in armed conflict was
lawful (when perfidy was not employed) and to expand the prohibition beyond sovereign leaders.

The issue of assassination has also been discussed outside the context of armed conflict. The killing of abusive
foreign leaders, a practice known as tyrannicide, has been the subject of much debate, especially when the
death of one individual may have prevented the killing of many.19 Recently, Libyan leader Muhamar Al
Ghadafi and ex-Iraqi leader Saddam Hussein have been the targets of similar discussions. 2o Though nonnally
prohibited by the 1973 Convention on the Prevention and Punishment of Crimes against Internationally

Protected Persons, the assassination of authoritarian heads of state has been described as an act of liberation in
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a way analogous to forceful humanitarian intervention. Killing dictators that repress their citizens or support
terrorism is a very contentious issue; one that is ultimately beyond the scope of this study

The focus of this research is not tyrannicide, nor the use of assassination as prohibited by customary law, as
both these notions operate at the highest level of interstate relations. During the first Gulf War, it was unclear
whether the customary prohibition on assassination rendered illegal the targeted killing of state leaders. It has
since become abundantly clear that the killing of such figures as enemy combatants is lawful during armed
conflict. 21 When operating within the chain of military command, state officials are transformed into
combatants, rendering lawful their targeted killing. The military campaign in Afghanistan (2001) and the
second Gulf War (2002) have truly solidified this principle, as both Taliban and Iraqi government officials have
been killed as targets of "command and control." Because there remains little doubt as to the lawfulness of
targeting government officials as enemy combatants during hostilities, the true debate lies elsewhere.

Generally, assassination during peacetime is understood as "a politically motivated murder of a specific figure"
and during wartime as "the targeting of an individual by treacherous or perfidious means." Both definitions,
however, are too narrow to encompass the pre-emptive killing of international terrorists in self-defense. When a
state moves to "arrest or neutralise" a common criminal or terrorist on foreign soil, the impending use of force
does not generally amount to an assassination, nor does it necessarily represent an act of war. Speaking of
"state assassination" is only correct when the use of force is illegitimately exercised to further national interests
that are inherently political. Targeted killings by states, which nonetheless involve an interstate dimension
when cornmitted abroad, are truly emerging as non-political self-defensive measures of counter-terrorism

outside the traditional context ofarmed conflict. It is therefore essential to study them within this framework.

B) A Defining Moment

There are usually two situations in which governments are claiming a right to kill terrorists in order to prevent
acts of terrorism. The first deals with terrorists that are on their way, meaning that they are preparing to kill or
escape and must be immediately incapacitated. Normally this involves the killing of suicide bombers or
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hostage-takers, but also of terrorists and criminals resisting arrest. The use of deadly force under such
circumstances when unavoidable to save lives is not very controversial as provided for by criminal and human
rights law. Police officers are often obliged to use lethal force in the performance of their duties to protect
persons from unlawful violence. While using such force on foreign soil does raise particular issues of legality,
the basic principle of individual self-defense remains the same throughout.

The second and more contentious instance of targeted killing in the absence of war involves the pre-emptive
killing of the "impossible to arrest and likely to strike again" terrorist. Unlike the use of lethal force in the first
case, such responses are not predicated solely upon immediate and uncontrollable circumstances. As
demonstrated by the explicit authorization given by government officials for targeted killings, such measures
are characterized by a heightened level of premeditation. An assessment has already been made prior to their
execution of the unavailability of less forceful alternatives and the danger posed by the individuals targeted;
incapacitation has been established as the perceived goal and death the most likely way of achieving it. While
no one can predict with certainty whether terrorists will "strike again," certain individuals given their past
history and influence can pose a serious and legitimate threat to the essential interests of states. Providing they
still pose a danger to human life, individuals that have planned or committed deadly acts of terrorism in the past
may qualify as potential candidates for such measures. Targeted killings as understood in the current research
pertain to such killings as described in this second category.

Alan Dershowitz in Why Terrorism Works offers a compelling example of the potential need for "targeted
assassinations.',zz He uses the example of a terrorist leader like Osama bin Laden harboured in a country
beyond the political or military reach of the United States. Faced with reliable information that he was plotting
further attacks against American interests, the U.S. government would be left with few options. It could use
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diplomatic, economic, or military pressure to secure his detention, but if these failed or were unavailable, it
would be left with three basic options: (1) do nothing; (2) try to bomb his enclave; or (3) send a hit squad to
assassinate him. Bearing in mind that in the following example it is impossible to arrest him, the range of
options is significantly reduced.

The first option is unacceptable, especially if the threat he poses is high. The second option, though hinging like
the third on incapacitation, may result in the unintended killing of innocent civilians or an escalation of
tensions. The third option offers the greatest amount of risk to American agents, but is more acceptable morally
than the bombing option as it reduces the likelihood of innocent deaths. Gaining custody over a wanted fugitive
is always the most rewarding option since there is no better way for a state to show strength or obtain
information. But as a last resort, targeted killings "might be the right--or the least wrong--option to pursue,"
especially when casualties are avoided and acts of terrorism prevented. 23

A list found on the United Nations Drug Control Program and Crime Prevention website identifies the possible
counter-terrorist measures available to states. 24 They are divided into eight categories ranging from political and
economic measures, to judicial and military ones. While the "police and prison system" and "intelligence and
secret service" rubrics include "police powers" and "infiltration" methods, only the "military measures" section
discusses the use of"strikes or operations." Under this banner, the UN lists four types of action: (a) pre-emptive
strikes against terrorist bases; (b) commando action against headquarters of terrorists (for arrest and/or
neutralisation); (c) punitive retaliatory action against location or community hosting terrorists (erect roadblocks
or engage in active search for weapons); (d) rescue operations for liberation of kidnap victims or hostages in
siegelbarricade situation. Because the following research is concerned mostly with the targeted killing of
terrorists, and to a lesser degree their arrest or abduction, the forceful responses taken by states on foreign soil
listed under (b) will be the focal points of this study.

It is useful when discussing the use of targeted killing by states that operations aimed at rescuing nationals

abroad also be discussed, as both are often intimately related and justified on similar grounds. When the
nationals of a state are held hostage by terrorists in a foreign state which refuses to intervene effectively to
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secure their release, it is only natural for their state of origin or nationality to attempt to liberate them by
whatever means available. Ideally, forceful interventions would always result in the apprehension of those
responsible. It is understood, however, that intentional killing may sometimes be necessary to limit resistance
and secure the release of hostages. While they lack the level of premeditation characteristic of targeted killing,
rescue operations are also taken in response to armed terrorist attacks. Though fundamentally distinct, both can
be legitimate measures of counterterrorism taken by states in self-defense against terrorists in states that assist
or harbour them.

As defined by Steven R. David, targeted killing is the "intentional slaying of a specific individual or group of
individuals undertaken with explicit governmental approval.,,25 Though concise, the problem with this
definition is that it fails to specify the intended targets and ignores the context in which they are carried out. By
failing to define targeted killings as measures of counter-terrorism, killings of all types may indiscriminately
fall under its mantle with devastating consequences. As such, the killing of political leaders in peacetime, which
amounts to assassination, can fall within its scope. The same can be said about the killing of specific enemy
combatants in armed conflict, which amounts to targeted military strikes, and the intentional slaying of
common criminals, dissidents, or opposition leaders. Actions carried-out by governments within their
jurisdictions can also be interpreted as targeted killings. Although the killing of terrorists abroad may constitute
lawful and proportionate self-defense in response to armed attacks, the use of such measures by states for an
unspecified number of reasons renders shady their very suggestion. David's definition is essentially correct but
over-inclusive.

As discussed in the following chapters, targeted killing will refer to lethal action taken by states against wanted
individuals on foreign soil that have, or are preparing, to attack it. They must also not be equated with killings
that occur during armed conflicts between states nor in the context of occupation or civil war. For the purpose
of this study, targeted killing will be defined as the premeditated killing by states of specific individuals on
foreign soil outside the context ofarmed conflict to prevent acts ofinternational terrorism.

This definition covers almost any use of lethal force by states on foreign soil whose purpose is the prevention of
international terrorism, provided that it is not carried-out in the context of an armed conflict as understood by
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the Geneva Conventions. Generally, this implies any military confrontation between "two or more of the High
Contracting Parties, even if the state of war is not recognized by one of them,,,26 as well as armed conflicts not
of an international character occurring in the territory of one of the High Contracting Parties. The limitation
imposed by the proposed definition is that an armed conflict not already exist against the sanctuary-state or an
armed group within it, as it would automatically render lawful the use of proportionate military force, including
targeted killing. The purpose of the absence of armed conflict qualification is to remove from the analysis any
possibility that targeted killings will be automatically justified as the killing combatants.

As for the use of the term "individuals" as opposed to terrorists, the qualification is important. Too often is the
term "terrorist" narrowly associated with political violence. Individuals can resort to acts of terrorism for
reasons other than intimidating a state into making political concessions. What usually distinguishes legitimate
acts of resistance from terrorism is the intentional targeting of innocent civilians, not the cause in which the
attacks are carried-out. In reality, the reasons that motivate an individual to use unlawful violence against noncombatants matter little. Be it for political, religious or financial gain, a terrorist is always a terrorist. Limiting
by definition the scope of targeted killings by making them exclusively directed at "terrorists" may have the
unfortunate effect of neglecting equally important aspects of the problem, namely fighting economic or
religious terrorism. The object is not the frenzied pursuit of "terrorists" but the prevention of terror and those
that engage in its operations.

Moreover, it is essential that targeted killings be used only to counter foreign threats and not domestic ones.
The terms 'transnational' or 'international' terrorism normally refer to "the threat or use of violence with the
intent of causing fear in a targeted group, in order to achieve political objectives,,,27 the threat of which comes
"from forces outside a state's jurisdiction with at least a minimum level of foreign State support or
toleration.,,28 A more encompassing definition of "international terrorism" would not necessarily require state
participation, as the term 'international' may refer also to the cross-border dimension of an attack. According to
the State Department, the term "international terrorism" means terrorism involving the citizens or the territory
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of more of more than one country. ,,29 Although the state-centered dimension is paramount in international law
to establish claims of liability and self-defense, foreign terrorists that infiltrate nations to commit murder and
terror may also be considered 'international terrorists' and their actions 'international terrorism'. 30
The highly subjective determination of which individuals constitute threats so dangerous that it is necessary to
use lethal force against them to prevent terrorist attacks leaves considerable room for interpretation at the
national level, but no more so than in the determination of what constitutes proportionate civilian casualties in
military operations. While these matters are largely left to the consideration of states individually,
predetermined principles of law already govern their conduct, both in armed conflict and law-enforcement
operations. This unavoidable reality of a world unbound by an effective supranational order has perhaps
allowed states to commit what are essentially war crimes and crimes against humanity during armed conflict
and human rights violations in peacetime, yet the definition provided above contains an inherent qualification.
It associates 'targeted killing' as a measure taken by states to prevent acts of international terrorism, thereby

limiting their scope.
The reasons for doing so are varied, yet one prevails above all others. Never before in history have non-state
entities been able to inflict such fear and devastation to the established order, and though I cringe at the
necessity of using measures so anciently condemned as 'assassination,' I fear even more the possibility that the
legitimization of such measures in the context of counterterrorism will numb our senses to the point that we
accept them for reasons unrelated to the prevention of terror. It is therefore important to recognize the distinctly
"preventative" nature of targeted killing and its role. as a tool against international terrorism. Omitting this
particular requirement might allow governments to kill for a multitude of reasons that cannot be reconciled with
the protection of life and the concept of self-defense.

Terrorism, however, is truly a vague concept. Though there seems to be general agreement that terrorism
involves the "threat or use of violence" and its purpose is to create a climate of fear, differences in definition
range from the semantic to the conceptual, thus the relativist and often apologetic adage that "one person's
terrorist is another person's freedom fighter." While most scholars now agree that terrorism is a term that can
be applied to both sub-state and state violence, powerful nations have usually attempted to limit its scope to
29
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violence undertaken by individuals or groups opposing the established order, rather than allowing it to also
cover the terror of states. Conversely, many developing countries have tried to remove the actions of national
liberation movements from the definition of terrorism, eager instead to concentrate on the actions of states. 3!
What is revealed is that the term "terrorism" is defined less by the actors involved than the "terroristic" nature
of their attacks, which involved the creation of fear to affect change through the deliberate killing of innocent
civilians. 32

By approaching the concept of terrorism by reference to the actors involved, two basic types can be identified:
individual or group terrorism, and state terrorism. 33 Individual terrorism has many manifestations and is used by
groups large and small, including organised criminals, nationalists, separatists, religious extremists and
liberation fighters. The vast bulk ofthe literature on the subject of terrorism deals with individual terrorism, and
the use of the term 'terrorism' in the current analysis refers to this aspect of the problem, as is usually the case
in international law. State terrorism traditionally refers to acts of terror such as torture, deliberate killings, and
mass arrests, conducted by oppressive governments against their own population. In recent years, however, a
wider view ofthe concept has emerged to include such violence on the international level as well.

Although the killing of individuals domestically by state forces is equally if not more alarming than the targeted
killing of terrorists abroad in self-defense, the following study is concerned with forceful actions taken by states
on foreign soil, not against their domestic populations, which are normally sheltered against abusive laws by
constitutional constraints. Its objective is not to view targeted killings through the lens of repressive state
policies against civilians, but to study them as potentially legitimate measures of counterterrorism that may
inevitably succumb to abuse as well. This is not to belittle the impact of state terror. However, as Jonathan R.
White writes: "Governmental repression is a long-term political problem separate from modem terrorism. To
include it in the discussion confuses the issue and does little to enhance our understanding of terrorism.,,34
Terrorism is essentially what governments are fighting. Violations by states of humanitarian and human rights
law is what civilians are protesting.
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As to the definition of terrorism, there is, as one scholar put it, "a problem in the problem definition. We can
agree that terrorism is a problem, but we cannot agree on what terrorism is.,,35As another noted, "no single
inclusive definition of international terrorism has been accepted by the United Nations or in a generally
accepted multilateral treaty.,,36 Still, many definitions have been proposed by a variety of state and non-state
actors. Terrorist expert Brian Jenkins calls terrorism "the use or threatened use of force designed to bring about
political change," while Laqueur describes it as "the illegitimate use of force to achieve a political objective by
targeting innocent people." Martha Crenshaw, for her part, believes terrorism is "socially and politically
unacceptable violence aimed at an innocent target to achieve a psychological effect. 37

The U.S. Department of State has described terrorism as "the threat of violence for political purposes by
individuals or groups, whether acting for, or in opposition to, established governmental authority, when such
actions are intended to influence a target group wider than the immediate victim or victims. ,,38 More recently,
the State Department has defined it as "premeditated, politically motivated violence perpetrated against
noncombatant targets by subnational groups or clandestine state agents, usually intended to influence an
audience.,,39 While this second and more objective definition provided by the State Department is very useful, it
also limits terrorism to politically motivated violence.

For the same reasons cited above concerning the use of the term individual as opposed to terrorist in the
proposed definition, it is not helpful to ascribe a particular motivation to define terrorism when its proponents
are so varied. Instead, what emerges as the condemnable act of terrorism is the threat or use offorce against
noncombatants to bring about change through fear and intimidation. The purpose of counterterrorism and thus

targeted killing is to prevent such harm from occurring, not to pass judgment on the changes thereby sought.
Though more will be said later on the subtleties of state-supported terrorism, the killing of innocent civilians is
probably the most common and useful element in defining acts ofterror.
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To better understand targeted killings, it is essential to look at state practice. Though assassination has existed
much throughout history, the use of targeted killings in response to acts of terror, including suicide bombings,
is a relatively new phenomenon. Because Israel and the United States of America have been subjected to some
of the worst attacks against civilians in history, the following section will provide background information on
the evolution and scope of targeted killing from their perspective. It must be noted, however, that the definition
set out above does not always apply neatly to the Israeli context given the prevailing 'warlike' environment and
interstate dimension of the conflict.40 Since the practice has nonetheless emerged under its auspices, it is
essential to dedicate a portion of this research to its understanding.

II. Targeted Killings: A Look at State Practice
A)

The Israeli Experience

The state of Israel has been actively fighting terrorism for much of its existence. In recent years, it l).as openly
engaged in a counter-terrorist strategy known as 'targeted killing' whereby Israel actively responds to acts of
terror by killing individuals it believes are involved in the planning and carrying out of such violence. The
practice, albeit intensified since the commencement of the second intifada, is not new. From its independence
in 1948 to the present, Israel has always "used the policy of targeted killings to advance its interests.,,41
Although the number of killings has fluctuated between periods of heightened conflict and relative peace, the.
practice has never totally disappeared. The persistence of this policy can be ascertained by the following brief
historical overview.

In the period before Israeli independence, underground Jewish groups such as the Hagana, Irgun, and Lehi
resorted to targeted killings, citing Biblical and ancient precedents to justify their use. 42 They were usually

carried-out to eliminate supporters of the British occupation of Palestine, such as the mediator Count
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Bernadette, as well as fellow Jews suspected of being informers. 43 The leaders of some of these groups, such as
Menachem Begin and Yitzhak Shamir, also went on to assume leadership positions in modem Israel. In the
1950s, Israel focused its campaign of targeted killing on efforts to halt fedayeen (Holly warrior) attacks from
Egypt; two senior Egyptian military intelligence officials heading the operations were killed by mail bombs
sent by Israeli intelligence. 44 In the 1960s, similar attacks convinced German scientists to abandon their work
on Egypt's missiles and return home, successfully bringing about an end to its ballistic armament program. 45

Following the War of 1967 and subsequent occupations, the use of targeted killing increased dramatically in
response to Palestinian terror operations. In 1971, General Ariel Sharon commanded an anti-terror detachment
tasked with the elimination of militants from Gaza. Often posing as Arab civilians, Sharon's unit reportedly
killed 104 Palestinians and arrested another 742. 46 It was nonetheless the killing of 11 Israeli athletes at the
Munich Olympics that cemented and popularized the policy within Israel. In response to the gruesome 1972
attack, "Committee X" chaired by Prime Minister Golda Meir and Defense Minister Moshe Dayan was
established. Its mandate was to oversee the killing of the Black September members responsible for the Munich
massacre. Beginning in October 1972, the Committee oversaw the killing by the Mossad (Israeli foreign
intelligence service) of thirteen individuals, including the unfortunate murder of an innocent Moroccan waiter
in Lillehammer, Norway.47

Israel's war with the Palestinian Liberation Organisation (PLO) escalated in April 1973 when three of its
leaders were killed in separate attacks led by Ehud Barak in Beirut. During the 1980s, Israel attempted to kill
two prominent Palestinian leaders. The first was the failed effort to eliminate Palestinian leader Yasser Arafat
during the 1982 invasion of Lebanon. Despite several attempts, Arafat escaped unscathed. An Israeli sniper
reportedly had him in his sights during the PLO's withdrawal from Beirut, but permission to shoot was never
granted given the presence of American and other diplomats during the farewell ceremony.48 The second was
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the successful killing in 1988 of Khalil el-Wazir (Abu Jihad) in Tunisia, Arafat's second-in-command. Drawing
on his 1973 Beirut experience, Ehud Barak led the joint Army/Mossad commando hit squad that eliminated
Abu Jihad, perceived as an irreplaceable leader and key author of the first intifada.

During the 1990s, several targeted killings were undertaken with mixed results. In October of 1995, Israel
killed Palestinian Islamic Jihad leader Fathi Shikaki in Malta. No competent successor emerged to replace him,
rendering the organisation virtually helpless for years. 49 The killing in January 1996 of Yahya Ayyash, known
as "the engineer," proved an important wake-up call. In killing one of Rama's most skilled and prolific bomb
makers, Israel was faced with four successive suicide bus bombings in the following two months. As a result,
more than 50 Israelis were killed and resentment in the Arab world rose dramatically.

Finally, an embarrassing attempt to kill Khaled Meshal, chief of Rama's Amman political bureau, occurred in
September 1997. Two Mossad agents succeeded in poisoning Meshal but were captured by Jordanian
authorities while attempting to leave the country. In order to secure their release, Israeli Prime Minister
Benjamin Netanyahu agreed to provide the antidote for the poison (bringing about Meshal's recovery) and to
release Ramas Sheik Ahmed Yassin from an Israeli Prison. The 1997 episode resulted in damaged relations
with Jordan, one of two officially friendly Arab countries, and Canada, whose passports were used by the
Israeli agents. Most importantly, the aura of invincibility and shrewdness that surrounded the Mossad had been
badly compromised. 50

Following the failure of the Camp David accords in the summer of2000 and Ariel Sharon's visit to the Temple
Mount in late September, the Palestinian's unleashed a violent revolt against Israel. As a result, a surge in
targeted killings began in November 2000 with the start of the second Palestinian intifada. Though there is
nothing really new about Israel's policy of targeted killing, its scale has increased dramatically; never have so
many militants been killed in such a short period of time. Also new are some of the methods and tactics used,
namely the widespread use of helicopter gunships and car bombs. Because of the increased visibility and extent
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of the killings, the government of Israel has further been obliged to acknowledge its role in targeted killings to a
much greater extent, though it still fails to routinely claim responsibility for its operations.

51

Several high-ranking Palestinians have also been killed during the second intifada. They include the head of the
Palestinian Front for the Liberation of Palestine (PFLP), Abu Ali Mustafa, the Secretary-General of the PFLP,
Mustafa Zibri, and a leader of the Tanzim movement, Raed al-Karmi. Most of those killed, however, were midlevel fighters, important enough to disrupt terror operations but not enough to provoke murderous retaliation.
Those targeted killed usually knew they were being sought, as Israel identified them through its intelligence
apparatus and through collaborators.

In Israel, no attempt is made to conceal the fact that targeted killings are conducted by agents of the state or to

deny that such killings are occurring as a matter of policy. They are ordered at the very highest levels of the
army and government and are carried out openly by whatever means appropriate. Security forces that carry out
targeted killings offer no proof of guilt, and no right of defence. The identities of those who authorise the
killings are hidden and investigations are seldom granted when innocent individuals are targeted or incidentally
killed. 52 According to the Israeli government, "there is no miracle cure in this war, but in the end, swift action
against terrorists responsible for repeated attacks represents the most effective way of dealing with them." 53

In the context of counter-terrorism, Israel has essentially provided, as it once did in the case of torture, the first

international justification for murder. 54 While torture has since then been outlawed by the Israeli Supreme
Court, the same is not true of targeted killings. 55 On December 21 st, 2000, Voice of Israel radio laid down the
parameters of its policy of targeted killings in a briefing by an unnamed Israeli Defense Force (IDF) officer.
The officer recognised that there was indeed a new policy of what he called "pre-emptive operations." He said
that the main method of killing leaders of Hamas, Islamic Jihad, and Fatah, was by sniper fire, but that other
means would also be used. He stated that the IDF would not kill political leaders, only 'terrorists' that were on
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their way to a terrorist attack or were actively planning one. He further added that "The IDF goes to great
lengths not to harm innocent bystanders.,,56
On July 3rd , 2001, the Guardian reported Israeli deputy defence minister Dalia Rabin-Pelossof as confirming
that targeted killings would continue as long as they were necessary. "It is a policy of self-defence," she said.
"When we know of a terrorist who is a ticking bomb, meaning he is on his way, carrying explosives, to carry
out an attack in Israel, it is incumbent on us to prevent it and that is what we do."s7 According to this statement
representative of Israeli policy, the main purpose of targeted killing is usually to prevent armed attacks by
'neutralising' individuals that are preparing to strike. The reality, however, is that targeted killings are also used
to eliminate individuals that are not "on their way." Quite often they are also used to kill individuals that have
already committed attacks against Israel, or to eliminate those that have provided support for such actions.
Though understandable in some cases, the problem with such killings is that those targeted are not always
impossible to arrest and likely to strike again.

In an interview with Human Rights Watch on November 8th , 2000, Lt. Col. Pnina Sharvit Baruch, deputy head
of the International Law division of the IDF, explained that the current conflict was different from the first
intifada because there was now an armed Palestinian force in the occupied territories and the violence itself was

of a different nature. He qualified the conflict not as a state of war or peace but "somewhere in the middle.,,58
Because there exists no such "somewhere in the middle" regime under international law, the conflict is either a
national emergency for which no derogation to the right to life is permitted, or an armed conflict in which the
targeted killing of terrorists may be justified by humanitarian standards of law.

If a terrorist attack is staged within Israeli territory by its nationals (Israelis and Palestinians alike), the use of
targeted killing in response would likely amount to law-enforcement action. Actions by domestic security
forces to prevent persons from unlawful violence may be excessive or proportionate; given the complete
absence of judicial proceedings in pre-emptive targeted killings, those that are excessive or unnecessary may
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also amount to 'extrajudicial executions'. 59 Such measures, as Yael Stein of Israel's Btselem human-rights
organisation claims, would "violate the Universal Declaration of Human Rights and the United Nations'
International Covenant on Civil and Political Rights and undermine Israel's moral and ethical standing."60

Most terrorists, however, launch their attacks against Israel from Palestinian-controlled territory. As Nicholas
Kendall points out, "attacks emanating from a foreign territory more readily fit into an armed conflict
paradigm, and both sides seem content with using the language of war.,,61 Israeli prime minister Ariel Sharon

has further declared a state of war, presumably to render lawful the targeted killing of Palestinians, and to
justify incursions into Palestinian towns. 62 This qualification may justify targeted killings, but it also carries the
consequence of recognizing Palestine as a national entity (or at least an aspiring one) because war can only be
waged against states or groups that represent national entities. Although declaring "war" on terrorism does not
necessarily signal an actual state of war, there is little doubt that both sides-however moderate the intensityare engaged in an armed conflict. 63 As such, the law of warfare still provides the most appropriate framework
to evaluate the lawfulness of Israel's targeted killings, except when committed internationally in countries
where there is no war.

In response to claims that Israel engages in 'assassination' or 'extrajudicial executions', the Israeli Embassy in

London stated that "the use of such phrases to describe such defensive acts is demagogic and inappropriate.,,64
It further went on to describe' assassination' as the murder of a prominent person or public official for political

ends, noting that the targeting of terrorists does not depend on the public role of these individuals, but on the
role played by them in the murder of innocent civilians, and has as its goal not political motives but the saving
of life. 65 While it may at times use the advantage of surprise or stealth, Israel does not use treacherous means or
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perfidy in carrying out its attacks; it does not invite the confidence of those targeted as prohibited by
internationa1law, nor does it violate any agreement or obligation incumbent upon it to forego such attacks.
Israel's policy of targeted killings in hostile countries is not one of 'assassination' as defined by international
law, but one of anticipatory self-defense.

Instead, the questioned lawfulness of Israel's targeted killings lies in the often disproportionate nature of its
attacks. Though targeted killing may be justifiable as necessary self-defense when lesser means do not suffice,
the suffering incurred upon civilian populations as a result can seriously impede Israel's claims of moral and
legal clarity. In visits to Israel and the Occupied Territories, including areas under the jurisdiction of the
Palestinian Authority (PA), Amnesty International delegates (including an independent military adviser)
investigated several cases of targeted killings. They found that not only could some of those killed have been
arrested, but in a reckless use of disproportionate force, uninvolved Palestinians were often killed alongside
some of those targeted. Amnesty International concluded: "The acceptance by Israel of unlawful killings and
the failure to investigate each killing at the hands of the security services is leading to a culture of impunity
among Israeli soldiers and is fuelling a cycle of violence and revenge in the region. Both Israeli security forces
and Palestinian armed groups are showing an appalling disregard of the supreme human right-the right to
life.,,66

Though Amnesty International rejects Israel's suggestion that the present intifada constitutes an armed conflict,
it nonetheless recognises that the Fourth Geneva Convention Relative to the Protection of Civilian Persons in
Time of War is applicable throughout the territories occupied by Israel, including Jerusalem. 67 The Israeli
government, while in principle recognizing the applicability of the Fourth Geneva Convention in some areas,
points out that terrorists situated in areas under Palestinian jurisdiction cannot claim its protection, "both
because these areas, under the full governmental control of the Palestinian side, cannot be considered occupied,
and, more importantly, because by actively engaging in terrorist activities they forfeit their rights under the
Convention.,,68 As stressed in the Special Rapporteur's 1996 report on extrajudicial, summary or arbitrary
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executions: "Governments must respect the right to life of all persons, including members of armed groups,
even when they demonstrate a total disregard for the lives of others.,,69

The use of disproportionate force, whether in armed conflict or in peacetime, is always a crime. Whether at the
hands of Palestinian terrorists or the Israeli army, the killing of innocent civilians must never go unpunished.
Ironically, both Israelis and Palestinians claim to be fighting terrorism, either from occupation or suicide
bombings, and both in their plight resort to measures that disregard the right to life. 70 The unchecked use of
targeted killing, however, will not bring an end to the violence nor ever produce a real sense of justice. If
anything can be learned by the conflict in Palestine, it is that revenge only fosters hate, and that human life and
dignity always suffer as a result.

Though it is perfectly understandable for a state to consider an attack on its nationals-at home or abroad-as
an attack on itself, the use of pre-emptive or anticipatory force must be carefully exercised to avoid unintended
consequences, namely the killing of innocent individuals. 71 The unregulated use of targeted killing can result in
the death of individuals that are not impossible to arrest and likely to strike again terrorists, or even worse, of
persons wrongly accused or present at the time of an attack. Though humanitarian law provides ample evidence
of the need to distinguish between civilian and enemy forces, the lack of review· concerning the use of force
renders them completely dependent upon the good faith and subjective interpretation of the claimant-state. The
inherent deficiencies of fighting terrorism exclusively according to the rules of armed interstate conflict are
clearly visible by the potential for escalation, wrongful deaths, and disproportionate attacks resulting in civilian
casualties.

When a powerful nation like Israel is in a position where it can arrest terrorists or kill them in a manner that
avoids civilian deaths, it is required to do so. Both legally, as the use of unnecessary or disproportionate force
may render attacks unlawful, and morally, as killing terrorists that can be detained is contrary to fundamental
notions of justice and human rights. When targeted killings are absolutely necessary as a last resort to kill a
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terrorist that is "on his way" or that is "impossible to arrest and likely to strike again," then it is incumbent upon
the government to act accordingly. When alternatives such as arrest are unavailable, the attitude, one shotone kill, ought to dominate, in a legally defensible and openly debatable fashion. Heightened risk is a reality
that Israel has faced throughout much of its existence, and one that it has on most occasions willingly accepted
to avoid innocent deaths. There is no reason why at this point it should abandon its commitment to the right to
life in order to secure its borders, as both are intimately related.
Though it is obvious that any resolution of the conflict will be impossible unless settlement activity and
terrorism are abandoned, and a compromise is reached on the future of Jerusalem and a Palestinian state, there
is a wide discrepancy between legitimate resistance or self-defense and the use of indiscriminate violence
against non-combatants. 72 Because the merits of both parties are equally defendable and yet reprehensible, little
can be said about the violence in the Middle East except that too many people have been killed, injured or
enslaved, and that crimes against humanity have been committed by both parties at the detriment of Peace and
the innocent. 73 Targeted killings do not have to fall within this category, providing that Israel respects the
national sovereignty of peaceful states and shows regard for the right to life and dignity.

74

The use of

international force, of which targeted killing is but one expression, is a matter of international peace and
security that affects the world in its entirety. This brings us the controversial role of the United States of
American in the evolution of targeted killing.

B) Targeted Killing and the United States of America

In the United States, debate concerning targeted killing as a matter of policy has been conducted mostly under
the banner of assassination. The topic first received public attention following the 1963 assassination of
President Kennedy, as allegations that Cuba's Fidel Castro had ordered the killing in retaliation for the many
attempts on his own life by the Central Intelligence Agency (CIA) surfaced. The subject also arose in
discussions regarding the wisdom of such actions in Vietnam, and more specifically during the military coup
that resulted in the death of South Vietnamese President Ngo Dinh Diem, an American ally. It was not,
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however, until the mid 1970s that assassination became a prominent political issue. Allegations that the U.S.
government had been involved in plotting to kill several foreign leaders became the subject of intensive
scrutiny as part of congressional investigations of covert activities. In November 1975, the Senate Committee to
Study Governmental Operations with respect to Intelligence Activities issued an interim report that alleged
American involvement in at least five separate assassination attempts of foreign leaders since 1960. 75

Those targeted included General Rene Schneider (1970), perceived as an obstacle to the CIA's efforts to
prevent Salvador Allende from taking office as Chile's president. Though evidence of direct US participation in
the death of Allende has never been substantiated, CIA support for the coup d'etat which resulted in his death
and the subsequent rise to power of Augusto Pinochet has been substantiated. In the case of President Diem, the
United States similarly encouraged and assisted a coup by South Vietnamese military officers in 1963; the
report nonetheless suggested that Diem's death had not been planned in advance and that it occurred without
prior U.S. knowledge. In the Dominican Republic, the United States supported and provided weapons to local
dissidents that intended to kill Rafael Trujillo. The CIA, according to the report, also directly targeted two other
individuals cited in the document. In both cases, however, these attempts failed. They included Congo's (then
Zaire's) Premier Patrice Lumumba, apparently killed by individuals not connected to the United States, and
Fidel Castro, who remains the leader of Cuba to this day.

The Senate Committee concluded that short ofwar, assassination should be rejected as a tool offoreign policy,
citing that such killings were "incompatible with American principles, international order, and morality.,,76 It
also noted the difficulty in predicting with any certainty the effects of assassination, pointing out that political
instability following a leader's death could prove a greater danger to American security than the current (and
well known) leader. It further discussed the difficulty of ensuring, in a democracy, that covert activities
remained hidden. Finally, the report emphasised that the use of assassination by the U.S. would inevitably
invite reciprocal or retaliatory action against American leaders. The interim report nonetheless made a
distinction between plots that had as an objective "the cold-blooded, targeted, intentional killing of an
individual foreign leader," and those in which the leader's death was not intended, but was a reasonably
foreseeable possibility. It stated:
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Coups involve varying degrees of risk of assassination. The possibility of assassination... is one of the issues to be
considered in determining the propriety of United States involvement. .. This country was created by violent revolt
against a regime believed to be tyrannous, and our founding fathers received aid from foreign countries... we should
not today rule out support for dissident groups seeking to overthrow tyrants. 77

The interim report also expressed profound concern over the manner in which assassinations were authorised. It
found that efforts to maintain "plausible deniability" within the government itself, and the deliberate use of
ambiguous language when discussing sensitive topics such as covert operations, had produced a breakdown of
accountability by elected government and created a situation in which lethal action was often undertaken
without presidential authorisation. The Committee concluded that "a flat ban on assassination should be written
into law," and strongly recommended the "prompt enactment of a statute making it a federal crime to commit or
attempt an assassination, or conspire to do so." It argued that a statute, as opposed to an executive order or an
intelligence directive, was needed because "laws express our nation's values; they deter those who might be
tempted to ignore those values and stiffen the will of those to resist the temptation." Moreover, a statute would
be less vulnerable to rapid policy reviews caused by changes in the executive branch.

Despite the Committee's recommendations, and three separate legislative proposals placed before Congress
between 1976 and 1980, no statute materialised. It has been suggested that the failure by Congress to enact
legislation forbidding assassination might be interpreted as an implicit recognition of the President's right to
use them as a policy option. The more likely explanation, however, is that Congress was reluctant to reopen the
debate on a sensitive subject that would surely prove divisive and highly controversial. Commentators have
also provided other explanations for its inability to enact legislation, including the lack of interest shown by
American constituents, the Committee's deliberate covert investigation strategy to avert public attention, as
well as the inherent difficulties associated with securing information about the intelligence community's inner
workings.

Instead of congressional action, President Ford issued Executive Order 11095 in 1976, which prevented
employees or agents of the United State government from engaging or conspiring to engage in assassination.
The prohibition was reissued by President Carter in 1978 (EO 12036) and is now embodied in Executive Order
12333, issued in 1981 by President Ronald Reagan. Under American constitutional law, executive orders of the
president consistent with his power as "Commander-in-Chief' according to article II § (2) have the same status
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as Treaties, yet they cannot contradict legislation. 78 This is precisely why many opponents of assassination have
urged Congress to explicitly prohibit them by enacting legislation to that effect. Executive Orders can be
reversed by more recent executive orders. In this sense, legislation by Congress to reverse the ban is not
necessary. The section of Order 12 333 pertaining to United States intelligence activities and assassination
reads:

2.11 Prohibition on Assassination. No person employed or acting on behalf of the United States Government shall
engage in, or conspire to engage in, assassination.
2.12 Indirect Participation. No agency of the Intelligence Community shall participate in or request any person to
undertake activities forbidden by this order. 79
It has been argued that the effect of Executive Order 12333 is not to restrict in any meaningful way the

President's ability to direct assassinations, but to ensure instead that he alone may do

SO.80

In addition to

retaining the right to draft a new Executive Order repealing the prohibition of 12333, the President may also, in
order to circumvent it: (a) ask congress to declare war or authorise the use of force, thereby transforming enemy
targets of a particular state into combatants; (b) construe article 51 of the United Nations Charter to allow
assassination based on the right of self-defense; (c) narrowly interpret 12333 by specifically attributing to
himself and his senior leaders responsibility for assassinations. 8 !
Following the attacks of September 11 th 2001, President Geroge W. Bush opted to elicit all of the above. While
not declaring war against a particular state, the American legislature (Congress and Senate) authorised the
President to use force in order to bring its perpetrators to justice. 82 The authorisation, granted only days after
the infamous attack, provided the administration with the legitimacy needed to conduct its war against
Afghanistan and the Taliban. Targeted killings in the context of the war were lawful as permitted by
international humanitarian law, given that the use of force was a legitimate exercise of article 51 self-defense in
response to an armed attack committed by individuals aided (directly or indirectly) by the state of Afghanistan.
Members of AI-Qa'ida that were partaking in armed hostilities were therefore targeted as enemy combatants.
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More importantly, the U.S. President signed what is known as an intelligence 'finding' or 'directive',
effectively endorsing the targeted killing of suspected terrorists. By explicitly citing their names in what
amounts to death warrants, President Bush's directive apparently extends beyond AI-Qa'ida and the FBI's 22
"most wanted" terrorists.

83

With the CIA debating how many of the 40 or more countries identified as places

where the network is active could figure on Bush's 'hit list' by virtue of those targeted, it is increasingly clear
that the United Sates of America is willing to expand its battlefield beyond Afghanistan. By attempting to
declare itself "at war" with AI-Qai'da and terrorism in general, the United States is attempting to apply the rules
of armed interstate conflict without really being at war with the countries in which those targeted may be found.

The authority to undertake such killings was granted by the President in October of 2001, allegedly authorising
the CIA to covertly attack wanted terrorists anywhere in the world. The new presidential order draws on one
signed by President Clinton in response to the 1998 Embassy bombings in Kenya and Tanzania, whereby CIA
agents were given maximum capability to stop attacks planned by Bin Laden's AI-Qa'ida network against
American targets. Clinton's order was apparently instrumental in stopping numerous terrorists only moments
before their attacks, namely in Jordan, Egypt, Kenya and the Balkans. 84 Although it is difficult to determine the
exact content of Bush's secret finding as it has not been made public, it has certainly broadened the list of
"potential targets beyond Bin Laden and his immediate circle of operational planners- and beyond
Afghanistan.,,85

Andrew Card, White House chief of staff, said on NBC's Meet The Press: "It could take years, but we are
going to do everything we can to rout out the terrorists in Afghanistan, and then get them all around the world."
The US defence secretary, Donald Rumsfeld, also confirmed this by saying on CNN that the U.S. would be
acting in self-defense in carrying out such missions. He said: "It is not possible to defend yourself against
terrorists at every single location in the world and at every single moment. The only way to deal with terrorists
is to take the battle to them and find them and root them out and that's self-defense. We're going after these
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people and their organisations and their capabilities to stop them from killing Americans.,,86 By authorising
lethal force in self-defense and by making clear that responsibility and accountability rests with the President
and his senior advisors, the highly classified directive apparently adheres to the longstanding U.S. ban on
assassination.

Although the Senate Committee's work was dedicated mostly to assassination attempts against foreign leaders,
its report nonetheless included a military figure in General Rene Schneider. One would also have to conclude
that if high ranking government leaders have been targeted for assassination, many lower ranking officials and
enemies have been as well, but were not significant enough to warrant congressional attention. The prohibition

on assassination found in executive order 12333, however, is not limited to foreign leaders, nor were the
legislative attempts to do so. Furthermore, the Committee's conclusions that assassinations are contrary to
American values, international order and morality, or that they may invite others do so the same, are equally
applicable to targeted killings.
The killing of six alleged AI-Qa'ida members in Yemen on November 3rd , 2002, marked a turning point in the
history of targeted killing. It was essentially the materialisation of the administration's policy to kill suspected
terrorists outside the context of armed conflict. The main target was Qaed Salim Sinan al-Harethi, a senior AIQai'da operative in Yemen, suspected of being the mastermind behind the October 2000 bombing of the
destroyer USS Cole which killed 17 U.S. soldiers. 87 Killed by a Hellfire missile fired from a CIA-operated
drone plane, the Yemen attack provides the first known example of a targeted killing by American agents
outside of Afghanistan. As stated in the Economist, "The Americans have used unmanned aircraft to target their
enemies in Afghanistan, but not until now in the Arab world. The Arabs will certainly draw a parallel with
Israel's assassination techniques.,,88

To lawfully kill terrorists in foreign jurisdictions, victim-states must have a right to use force in self-defense
against the nations harbouring them. In the absence of such a right, the use of lethal force abroad will either
constitute an illegal use of force or an arbitrary deprivation of life. The American attack in Yemen serves to
illustrate this point. As Sweden's Foreign minister, Anna Lindh, pointed out: "If the USA is behind this with
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Yemen's consent, it is nevertheless a summary execution that violates human rights. If the USA has conducted
the attack without Yemen's permission it is even worse. Then it is a question of unauthorized use offorce."s9

Because the attack was allegedly undertaken with Yemeni consent, the United States was not obliged to claim a
right of self-defense to justify its use of force on foreign soil (by proving that Yemen had somehow supported
those responsible for the attack on the USS Cole). The United States was exercising its enforcement authority
abroad with the acquiescence of the governing authority. Therefore, the killings in Yemen were not unlawful
acts of aggression, but possibly summary (actually arbitrary) executions, given the (total) absence of judicial
input. 9o The case for killing these individuals riding in the desert has unfortunately never been laid out, making
it difficult to determine whether it was truly necessary for the United States to use lethal force.

Yemeni forces had previously attempted to arrest al-Harethi, yet he was able to escape when local tribesmen
had opened fire on state forces, wounding several in the process. The U.S. government had also passed on
information the Yemenis "only to wait days before action was taken- by which time the suspect had moved."
On this occasion, they decided to "cut out the middle man." 91 As such, the attack in Yemen may have been
consistent with peacetime rules of engagement, given the unavailability or inappropriateness of less forceful
alternatives such as arrest.

Though it is troubling that targeted killings may be used in the context of domestic law-enforcement, and
equally so that states are allowing foreign powers to commit extrajudicial executions on their territory, the most
alarming factor is the justification provided for the attack. Instead of justifying its actions by arguing that they
respected both the right to life (given that alternatives to save lives were unavailable) and the prohibition on the
threat or use of force (by first allowing Yemen to intervene and then seeking permission), the Pentagon relied
merely on the uncertain position that "terrorists" can be targeted anywhere in the world as they are "enemy
combatants".92
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The conclusion drawn from the attack and subsequent American justification is that the administration feels it
can circumvent human rights standards based largely on the premise that it is "at war" with AI-Qai'da. As one
writer explained: "While military experts said the incident could herald a new era of robotic warfare, lawyers
debated the implications of the surprising turn in US strategy- killing specific individuals in countries where
there is no war.',93 Given the absence of armed conflict with Yemen, the inevitable message being conveyed is

that the right to life can now be violated even in peacetime.

Following the devastating attacks in New York and Washington, spokesperson for the Department of State
Phillip Reeker stated the US position concerning targeted killings. He stated: "It's the same position that we've
said over and over again, and that is that we oppose targeted killings.',94 On November 4th , 2002, an Israeli
drone plane was reportedly involved in the killing of a senior Hamas militant in the West Bank and town of
Nablus. 95 Ironically, the U.S. renewed its opposition to Israel's 'assassination' policy, even after the killings in
Yemen. Richard Boucher, spokesman for the State Department, reiterated that: "Our policy on targeted killings
in the Israeli-Palestinian context has not changed.,,96 When asked to explain on what grounds the distinction
could operate, the American administration cleverly responded by declaring that Israel's killings were not
illegal, but instead were an obstacle to peace. The administration managed to save face by declaring that its
opposition to Israel's policy was not based on legal grounds but on the detrimental effects that such killings
could have on the prospects for a resolution to the conflict.

To add to the irony, it is not the United States, but rather Israel, that can potentially rely on the claim of "lawful
acts of war" to justify targeted killings. Israel is fighting an aspiring national entity because of outstanding
territorial claims. Although Israeli assassinations in friendly countries (like those following the 1972 Munich
attacks) don't fall quite as neatly within this category, there is no denying that Israel is fighting a people whose
aspirations include statehood. Beyond the fact that Sharon's declaration of 'war' signifies an elevated status for
Palestine, George W. Bush has endorsed a "two states for two people solution," and Ariel Sharon has not
discounted it. 97 In any event, it has never really been contested that Israel occupies land that does not belong to
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it, and that it must be returned, security permitting. As expressed earlier, the situation in Palestine is best
characterised as part of an international armed conflict, or something akin to it. 98

The United States, on the other hand, is not involved in such a conflict. Though it has been targeted for
providing what is perceived to be bias support for Israel at the expense of Palestinians and enormous amounts
of weapons which are used regularly in attacks against them, it is not at war with any particular state or national
entity.99 Instead, it is fighting a multitude of terrorist groups that have chosen to attack America for its conduct
in world affairs. Though it may have been lawful to kill AI-Qai'da fighters that forcefully opposed U.S. military
intervention in Afghanistan as combatants, terrorists in general cannot be killed according to the rules of
interstate armed conflict unless they are somehow agents of a state or some nexus to one can be established. 100

By designating terrorists as combatants, the U.S. government is seemingly eliminating the state-centered aspect
of humanitarian law to allow the otherwise unlawful use of deadly force. Declaring that it can target terrorists
"anywhere in the world," the U.S. is failing to acknowledge that a right of self-defense will inevitably be
directed at a state. If the United States made it clear that it would only target terrorists as combatants when a
right of self-defense permits such action on the territory of states that support terrorists, the above qualification
would not be so threatening for international law and societies at large. Abiding by standards for the use of
lethal force that are more closely related to criminal and human rights law would go a long way to alleviate
fears of unchecked military endeavours.

Although there exists, in most democracies, an aversion by civil governments to use military forces to ensure
domestic peace, it is quite possible to foresee that law-enforcement or intelligence officials may one day adopt
measures like targeted killings domestically. The British and Israeli experiences provide concrete examples of
situations where deadly force has been used pre-emptively to counter local terrorist threats. While the use of
military force domestically should be avoided at all cost, it makes little difference whether targeted killings are
undertaken by elite military units or their police counterparts; what really matters is that domestic standards
concerning the right to life and the use of deadly force are respected. Given the pending tendency towards the
restriction of civil and political rights, it takes only minimal foresight to conclude that in time, terrorists will be
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killed in the United States as well; if terrorists can be killed as combatants without a nexus to a state, and
terrorists can travel virtually anywhere in the world, than such a conclusion is nearly inevitable.

It is also important to note that an American citizen, Kamal Derwish, was killed during the U.S. attack in

Yemen. Though it may be lawful to kill an American that is taking part in hostilities according to humanitarian
law, the killing in Yemen was admittedly taken in the absence of armed conflict, as demonstrated by Yemeni
cooperation. The killing of an American was perhaps an unintended consequence, but the justification by Dr.
Rice that followed was not. Condoleezza Rice, Bush's national security advisor, argued on behalf of the
administration that the killing of a U.S. citizen in this fashion was legal. She said: "I can assure you that no
constitutional questions are raised here. There are authorities that the President can give to officials, and he's
well within the balance of accepted practice and the letter of his constitutional authority.,,101 Because the strike
occurred in a peacetime, the "war on terrorism" withstanding, the extrajudicial killing of an American citizen
strikes at the core of the debate. With the knowledge that U.S. officials have already killed an American citizen,
and that several others have been held indefinitely without charges or legal counsel, the population has every
right to question the erosion of civil liberties, as well as the constitutional interpretations of those with a vested
interest in tilting the balance in favour of security. 102

III. Declaring 'War' on Terrorism

There is much confusion created by governments desiring to legitimise targeted killing by resorting to
international law. Attempting to justify the use of preemptive or anticipatory force against individuals,
governments are claiming a right of self-defense. While the pursuit ofjustice through criminal law enforcement
involves a self-defensive dimension, article 51 of the United Nations Charter operates as a justification for
violating state sovereignty, without which the prohibition against the threat or use of force would apply.103 The
defensive dimension which emerges when specifically targeting individuals is nonetheless being limited
exclusively to the realm of humanitarian law, even though criminal and human rights law might otherwise
apply.

101
102
103

"Killing American AI-Qa'ida legal," The Gazette, John 1. Lumpkin, 4 December 2002.
"For whom the Liberty Bell tolls," The Economist, 31 August 2002, p.1S.
Supra, note 1, art. 2(4).

38

Peacetime targeting of individuals that would qualify as combatants in armed conflict presents a senous
dilemma. In wartime, it is unusual to label the killing of enemy combatants as targeted killings. The very
essence of war permits the use of lethal force against enemy forces. The term targeted killing has emerged
instead in the context of counter-terror operations. There exists nonetheless a strong debate internationally as to
whether terrorists belonging to particular groups can be killed as combatants anywhere in the world without
first establishing a nexus with a state. Beyond undermining the distinction between wartime and peacetime

standards for the use of deadly force and the impact that it will have on civilians as a whole, the following
section will look at the impact of declaring war on terrorism and its possible effects on international peace and
security.

The international security system has evolved to regulate mostly the conduct of states. The United Nations
Charter, as well as The Hague and Geneva Conventions, were drafted like most International agreements to
govern the relations of sovereign nations. Their drafters believed strongly that if wars could be averted, peace
would reign unhindered.

104

While noble, their conception of conflict as a threat to humanity was more the

product of centuries of devastating warfare between countries than a reflection of modem realities. The
proliferation of international crime and terrorism has significantly altered the landscape of international
security, whereas the potential for threatened harm has shifted considerably from state to non-state actors.

When discussing the use of force by states in international law, a first distinction must be made between the
legality of the use of force, or jus ad bellum, and the lawfulness of the force itself, or jus in bello. The issue
concerning the resort to armed force is now determined in large part by the Law of Peace and International
Security as provided by the United Nations, whereas the rules that regulate the conduct of hostilities are
determined largely by Humanitarian law, as expressed by The Hague and Geneva Conventions. These notions
apply both to states individually in the exercise of their right of self-defense, and collectively, in their actions to
enforce international peace and security. They operate nonetheless within the realm of interstate relations and
concern the acceptable standards for the use of force against states and armed groups operating within them, as
in the case of non-international armed conflicts.

Traditionally, military activities have been associated with war. It was only with the advent of the United
Nations Organisation that peace-keeping, and later peace-enforcement, were popularised. Illegal violence, it
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was thought, would not be tolerated, as international forces could respond to international crisis very much as
police officers do domestically. Article 46 of the UN Charter calling for a 'unified command' structure laid the
groundwork for rapidly deployable forces, yet stand-by arrangements (article 43) and permanent military
cooperation never really materialised. lo5 Unable to compromise on a shared command structure, or even when
to dispatch UN forces, it was needless to determine how they should behave on the field.

Because all that existed were the rules of war, they became the basic common denominator for just about any
international action. From multilateral collective action and unilateral air strikes to secret covert operations, The
Hague and Geneva Conventions became the yardstick by which states would be judged. The rules of war,
which permit intentional killing, thus became the governing standards for all uses of international force.
Humanitarian law was nonetheless developed to regulate the conduct of hostilities between sovereign nations,
not operations to specifically "arrest or neutralize" common criminals and terrorists in the absence of armed
conflict. Regardless, some states exploit the nebulous world of international law at the detriment of individuals;
using foreign policy as their platform, they succeed in convincing world media and public opinion that different
standards of criminal law enforcement apply internationally, so that terrorists can somehow be hunted and
killed without due regard to their basic human rights.

What is happening in the Middle East, Asia, and elsewhere in the world, is that military forces are being used to
fulfill the law enforcement needs of states abroad. Because they lack jurisdiction over foreign territories, states
are using their military and foreign security forces to extend their authority beyond their borders. While there
may be situations that warrant forceful responses to terrorism, there is a significant danger in engaging
individuals with forces designed to fight wars. Targeted killings are tools normally employed in war, not in
peacetime. Though they may be justified in extraordinary circumstances as law-enforcement measures to
prevent acts of international terrorism, their potential for abuse is extremely high. Because killing individuals
requires fewer resources than capturing and successfully prosecuting them, the likelihood that suspected
offenders will be killed instead of arrested raises concern, as does the potential for innocent deaths.

There are only two situations that warrant using lethal force against individuals. Either because they are
combatants in a state where an armed conflict exists, or because they are dangerous terrorists whose killing can
be reasonably reconciled with peacetime requirements of the right to life. The European Convention of Human
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Rights is especially instructive on this matter, restricting any violation of the right to life as either a "lawful act
of war" or as action by police that is "absolutely necessary" for the protection of life. 106 As it were,
humanitarian law assumes its full purpose when nations confront one and other militarily. Human rights law, on
the other hand, seeks to govern the relationship between states and individuals.

When targeted killings as defensive measures are not aimed primarily at the state, but the individuals within
them, it is not always appropriate to apply exclusively the rules of armed interstate conflict. Targeted killings
are measures of counterterrorism directed at individuals and not the "territorial integrity or political
independence" of the states harbouring them. Their primary purpose is not to punish a state for its support of
terrorists, but to eliminate the threat posed by individuals that are not agents of the state. Instead, they are
directed at common criminals and terrorists that are hiding in foreign states, often in heavily populated areas.

By using the term war to describe international efforts to counter terrorism, some governments are attempting
to alter the existing legal framework of international law to justify the killing of suspected terrorists in
peacetime. By speaking of a global "war on terrorism," suspected terrorists are transformed into valid military
targets, dispensing at once with the need to respect the right to life and the presumption of innocence. If all uses
of international force are judged solely according to humanitarian standards law, including those taken without
a legitimate right of self-defense, a number of unintended consequences will follow, namely that states will
apply the rules of armed conflict when there is none and ignore their obligations to respect human rights under
international law.

By modifying the legal environment in a way reminiscent of the Israeli "somewhere in the middle"
qualification, states are attempting to selectively benefit from both legal regimes. Specifically, we may be
witnessing the emergence of what has already been referred to as "a 'third way' of combating terrorism: one
that is neither quite justice nor quite war, but a thoroughly opaque mix of the twO.,,107 It is this hybridization of
war and justice which obscures the lines between the applicable standards concerning the use of deadly force.
Though targeted killings as limited operations may sometimes be justified even in the absence of armed conflict
by article 51 self-defense, it is not appropriate to artificially import the laws of war to justify civilian casualties.
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When military force is not used primarily against the state, elementary considerations of humanity demand that
civilians not be considered simple means to an end. J08

The use of the term war, even if it were otherwise justified, is allowing states to presume what would otherwise
have to be proved, namely that a state is somehow responsible for supporting armed attacks. In times of peace,
when there is no armed conflict between nations or a right of self-defense held by one against the other, it is
unlawful for a state to arbitrarily kill individuals on foreign soil. A state cannot claim to be "at war" with a
particular terrorist group to justify lethal military action against one of its members in a state that does not

support or harbour terrorists. A state may have the right in self-defense to protect itself from terrorists
anywhere in the world, but it cannot claim to be at war with terrorism generally in order to target individuals as
combatants in any country it chooses.

That being said, it is extremely dangerous to render legitimate the application of humanitarian law-and not
criminal and human rights law-in situations where the use of force is unlawful. Though it is useful to retain its
basic rules as a common denominator for the conduct of hostilities, the result is generally to promote the use of
lethal force. Essentially, a state that wishes to use force on foreign soil, say to arrest or neutralize a suspected
terrorist, will always be applauded for respecting the nIles of war. Yet what merit is there in following the rules
of jus in bello when the use of force is not first justified by the rules of jus ad bellum? And furthermore, what
merit exists in following the rules of war when in fact the actions pursued occur in peacetime? The use of the
term war excludes or distorts alternative ways of understanding and dealing with the problem of terrorism,
namely, as a criminal and political issue. J09

At the most basic rhetorical level, the term 'war' serves to denote magnitude: put simply, the problem of
terrorism must be one so big one that it is worth going to war about. To declare war on terror as one would
declare war on drugs or poverty signifies resolve. JJO Yet war is waged against states, not against social
Theodore Meron, "The Martens Clause, Principles of Humanity, and Dictates of Public Conscience" (2000) 94 AJI.L.
78; See also http://www.icrc.org!web/eng!siteengO.nsfJiwpList133/32AEA038821 EA35EC 1256B66005A747C,
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phenomena. In cases where terrorism is not directed, sponsored or supported by states, it is inappropriate to
speak of war, save rhetorically. As Zbigniew Brzezinski, former national Security Advisor to President Jimmy
Carter, rightly pointed out: "Terrorism is a technique, a tactic. You can't wage war on a technique.,,111 War
cannot be declared or initiated against terrorism in general, or even against specific terrorist groups such as AIQai'da, without regard to issues of national sovereignty.

In war, the state's will to survive is directed essentially against another sovereign. Schmitt, for instance, wrote
that "an enemy exists only when, at least potentially, one collectivity ofpeople confronts a similar collectivity.
The enemy is solely the public enemy.,,112 Accordingly, the rules of humanitarian war which govern such
confrontations clearly designate their material field of application. Under the Geneva Conventions, an armed
conflict involves a confrontation between "two or more of the High Contracting parties," or an armed
confrontation of a non-international character "which take place in the territory of a High Contracting Party
between its armed forces and dissident armed forces or other organized armed groups which, under responsible
command, exercise such control over a part of its territory as to enable them to carry out sustained and
concerted military operations and to implement this Protocol." 113 On this issue, Antonio Cassesse clearly
stated:

I shall not dwell on the use of the term 'war' by the American President and the whole US administration. It is
obvious that in this case 'war' is a misnomer. War is an armed conflict between two or more States. 114
While it is tempting to consider efforts to eliminate AI-Qai'da and other such groups as an armed conflict,
international law does not yet account for a definition of armed conflict that fits the current realities of counterterrorism. Although existing standards suffice to ascertain the legality of forceful interventions, updating
humanitarian law to meet the demands of the new security environment is perhaps in order. The use of force
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against non-state entities abroad will always occur via the territory of a state, meamng that forceful
interventions must be authorised by international law (Security Council authorisation! Self-defense) or the state
in question. When the use of force cannot be justified in light of these, targeted killings are unlawful. Declaring
"war on terrorism" will not alter this fundamental reasoning.

Counter-terrorism is different from conventional war. Terrorists are politically, ideologically or religiously
motivated organised criminals, not state deployed armed forces. They have no territory of their own and very
often little or no command structures. An argument that may one day gain acceptance is that terrorist
organisations such as AI-Qai' da are similar to guerrilla fighters in non-international conflicts, except that they
operate globally. Though I agree with this. basic statement, it does little to explain why states victimised by
terrorism ought to have the right to kill individuals in states that do not support them. There may truly be a "war
on terrorism" from the perspective that victim-states will be engaged in a drawn-out campaign to eliminate
individuals and government that partake in the killing of innocent civilians. Each venture must nonetheless be
carried-out according to existing standards of international law. The phrase "war on terrorism" cannot serve as
a carte-blanche to engage terrorists anywhere in the world irrespective of sovereignty and the right to life.

By declaring war on terrorism, it is unlikely that such rhetoric will, beyond raising the stakes and escalating the
violence, increase in any meaningful way the international community's resolve to prevent acts of terror. As
the language of war gathers its own momentum, it will in all likelihood produce new targets and "enemies"
under the same indiscriminate mantle of "terrorists".1l5 Clearly, "hysterical exaggeration of the enemy's
unfathomable evil is a classic feature of propaganda, particularly when it is recognised, at some level of
awareness, that the case for resort to force is weak.,,116 By constructing an enemy akin to fascism, Nazism and
totalitarianism that must be physically defeated or eradicated, and by focusing obsessively on AI-Qai'da rather
than its immense breeding ground, the rhetoric prevents one from paying serious attention to the underlying
causes of terrorism. ll7 The effects of such language are also being felt domestically. As Pellet noted:
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The effects of this state of emergency are already being felt in-and are indistinguishable from-the evolution of the
legal order. At the domestic level, there is the familiar danger, under the all-encompassing banner of 'security', of a
militarisation of the polity and a reduction in civil liberties, including proposals for increased wire-tapping, indefinite
detention for those suspected of terrorism, racial profiling, various forms of censorship, and the lifting of the taboo-albeit only in the media--on torture. Somewhere on the precarious fault lines of the domestic and the foreign, a longheld ban on the assassination offoreign leaders is overturned and immigration is being ever more strictly controlled,
in a desperate attempt to sanctuarise the 'homeland' cocoon. ll8

There exists also in declaring war against terrorism an attractive obsession with time, which manifests itself in
warnings about "a lengthy campaign unlike any other we have ever seen," the use of the expression "infinite
justice" as a code name for the operation in Afghanistan, as well as its subsequent replacement with "enduring
freedom," both of which seek to metaphorically stretch political actors' temporal horizons. 119 Joint Resolution
64 passed on September 14th , 2001, which authorised the President to use all necessary and appropriate force in
order to prevent any further acts of international terrorism against the United States, is open-ended in scope in a
way that is perhaps reminiscent only of the 1964 Tonkin resolution of the Vietnam War. 120 In this way, the
expression "war on terrorism" comes in particularly handy; the idea of war projects durability and the kind of
"consistent pattern of violent terrorist action" which Antonio Cassese described as a basic precondition to the
contemplation of recourse to self-defence against terrorism. 121

The purpose of terrorism, generally, is to change the policies or structures (political, social or economic) of a
perceived enemy state or territory by means of coercion. In a broad sense, terrorists seek to destabilize world
order by polarizing people and society through fear and intimidation. It is senseless for governments to act
likewise. Uttering arbitrarily the threat of death and the condition of war in response to individual acts of
terrorism can achieve similar results. The use of excessive or indiscriminate force is the method of the
extremist, yet the state is not above it. Applying exclusively the rules of war in the absence of armed conflict is
perhaps an example of this. In the end, declaring war on terrorism will not help despaired populations eradicate
the conditions conducive to martyrdom, nor compel Muslims to provide valuable support in the global
campaign against terror.

By enlisting the lexicon of the warrior, state officials are defining their response to terrorism in absolutes, as
one essentially of "good over evil" in which you're "either with us or against us." Though using simple
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language and concepts for the sake of public consumption is useful, resorting to divisive and otherwise abstract
tenns can only provide a glimpse of a much larger picture. 122 Egyptian foreign minister, Ahmad Maher,
declared that America lost a unique chance to rally the world to its side after the 9/11 attacks by applying the
"with us or against us" judgment in pursuit of narrow interests rather than broader principles. Describing states
and individuals as 'allies' and 'enemies' leaves very little room to manoeuvre for those who condemn the
killing of civilians but nonetheless believe strongly in the causes compelling individuals to do so. Isolating
them evokes a type of "clash of civilisations" with the West and its allies on one side and the rest of the world
on the other. 123

Ritually projecting the kind of larger-than-life enemy it needs to sustain its deadly endeavours, the language of
total war is counterproductive to the West's proclaimed intention of waging a circumscribed fight against a few
select groups. 124 Instead of dictating the course of a limited war, there is thus a very pressing danger that the
political will be subordinated to the warlike. Yet it is precisely by declaring an all-out war that one falls into the
terrorists' trap, following them in their "scorched-earth policy of burning bridges between civilisations and
driving civilian populations with them over the precipice.,,125 As terrorists do their best to lure the West into a
crusade it does not want and certainly does not need, it would be wiser to marginalise those who condone
violence and to support wholly those that don't, 126

According to distinguished military historian Micheal Howard, the United States moved counterterrorist
conflict to a new level by declaring war on terrorism. He considers that "to declare war on terrorists is to
elevate them to a position they do not deserve. It brings legitimacy to their actions as if they had a right to
murder.,,127 Howard believes we should not talk of being at war with terrorism, but rather handle the situation
as an international emergency. He further argues that "the attacks in New York City and Washington, D.C.
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were crimes against the international community rather than isolated military or criminal acts against the United
States. Although he praises President Bush for strides against terrorism, he argues that overt military action can
ultimately backfire.,,128 Citing British admiral Sir Michael Boyce, Howard argues that the counterterrorist
struggle, like the Cold War, must be kept cold. I would say colder.

The separation between the laws of war and the laws of peace is essential to the effective maintenance of
international peace and security. Unless the distinction is maintained, the law-enforcement and human rights
standards that regulate in peacetime the use of deadly force will succumb to the desire by states to justify a
permanent recourse to armed aggression. While extremist groups represent serious threats to international peace
and security, those willing to target innocent civilians still represent a minority. Unsupported by states,
terrorists cannot truly hope to erode the strength and unity of democratic states except by causing division
among them. Using targeted killings in countries where there is no war may provoke such a split, given that
such measures, unless permitted by humanitarian law in the context of an armed conflict, are violations of the
right to life. Countries that believe in human rights and the rules of law, particularly those that have abolished
the death penalty, may oppose vigorously the use of unchecked targeted killings.

The overwhelming response from the civilized world is that in the absence of war, terrorists must be arrested
and punished accordingly, not killed arbitrarily where civilians dwell. Individuals that are not directed or
supported by states cannot be killed as enemy targets under humanitarian law, especially in the absence of
armed conflict. Speaking of 'war' may convince domestic constituents that using lethal force is warranted, but
it will not alter the legal framework by which these killings are evaluated. When unauthorized by the governing
authority, the Security Council, or the UN Charter under Article 51self-defense, targeted killings in the absence
of armed conflict will, in all probability, violate the national right to sovereignty and the individual the right to
life.

Except in cases where a right of self-defense is exercised forcefully against a state that support terrorists, to
describe efforts to counter terrorism as a war and hope to benefit from its legal implications is not generally
correct. A war is not a war unless it can end. The struggle to suppress terrorism has always existed in some
parts ofthe world and probably always will, much in the same way that crime has plagued humanity throughout
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history. Since countries will always face the threat of terrorism, targeted killings and other potentially arbitrary
measures cannot be permitted simply on the basis that one is "at war" with terrorism, given that the world,
according to such reasoning, will always be at war and thus never at peace.

He who would make his own liberty secure must protect even his enemy from oppression, for if he does not, he
sets a precedent that will reach unto himself.

- Thomas Paine
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CHAPTER II. JUSTIFYING TARGETED KILLING: THE ART OF SELF- DEFENSE

I. The Evolution and Scope of Self-defense
A) Just Wars and International Law

Behind the concept of self-defence lies the implied right to peace. Whether inherent to humans or simply a
consequence of their shared social heritage, it is the only true common thread between all societies and nations.
While some profit from the suffering of others, all humans strive to live in peace, free of violence and
oppression. When people are tortured, raped or murdered, rational people cannot be expected to remain
indifferent. Faced with similar abuse from hostile states or their agents, governments cannot in turn be
prevented from doing what is necessary to end such aggression, especially when their own nationals are
threatened.

The history of self-defense is as old as the human experience. Though class struggles continue in most
countries to limit the ability of individuals to resist tyranny, the right to ward off illegal or unjust violence has
always existed. Traditionally considered a natural right, self-defense in the last century has risen also to the
status of an exercisable right provided for by law. The codification in law of human rights and the prohibition
against the threat or use of force by states signal a growing consensus towards the protection of life and
security. Self-defense has emerged as the guarantor of these commitments. The following Chapter will study its
evolution and determine whether targeted killings can meet its requirements under international law.

On the individual level, self-defense has evolved as a defense against criminal prosecution. It is a moral
principle commonly, if not universally, accepted that force may be justified in self-defense. This precept is
reflected in the provisions of most legal systems concerning homicide. The laws of most (if not all) nations
acknowledge that the use of deadly force, as self-protection, is permissible when such force is reasonably
believed to be immediately necessary to prevent extreme harm such as death, serious injury, kidnapping, or
sexual assault. For example, Article 35 of the Canadian Criminal Code states:

35. (1) [Self-defense against unprovoked assault] Everyone who is lawfully assaulted without having provoked the

assault is justified in repelling force by force if the force he uses is not intended to cause death or grievous bodily
harm and is no more than necessary to enable him to defend himself.
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(2) [Extent of justification] Everyone who is unlawfully assaulted and who causes death or grievous bodily hann in
repelling the assault is justified if (a) he causes it under reasonable apprehension of death or grievous bodily hann
from the violence with which the assault was originally made or with which the assailant pursued his purposes; and
(b) he believes, on reasonable grounds, that he cannot otherwise preserve himself from death or grievous bodily
129
hann.

Associated with this right is the correlative limitation that force be used only to secure an end to unlawful
violence, whereas a victim cannot go beyond what is immediately necessary to achieve this purpose and inflict
undue harm. Judges empowered by their national jurisdictions to evaluate claims of self-defense can thus
determine whether, in any given situation, individuals exceeded their protective right. In civilised societies
where the rule of law prevails, impartial judges ensure that self-defense will not serve as a justification for
unnecessary and equally abhorrent behaviour. When disproportionate force is used to repel aggression, both
police and ordinary citizens alike can themselves be confronted with charges of unlawful violence.

Self-defence can also be evoked by states as provided for by article 51 of the United Nations Charter. The
requirements justifying its use are roughly the same. Forceful action can only be taken in response to unlawful
aggression, referred to in the language of states as an armed attack. The resort to force must be necessary for
the protection of essential state interests, and the response must not be disproportionate to the threatened harm.
Finally, actions taken on its behalf must be signalled to the Security Council. The difference is that in
international relations, there exist no independent and impartial judges to ascertain the validity of self-defense
or to determine whether its requirements are transgressed. An overreaching interpretation of article 51 that
permitted action that was clearly aggressive and served no defensive purpose would defeat the purpose of selfdefense.

Though it can condemn violations of sovereignty, the International Court of Justice cannot sanction individual
violations of human rights as it only adjudicates interstate conflicts. Except through the application of
international humanitarian law in armed conflict, violations of human rights law and particularly the right to life
would receive little attention, if any. The International Court might otherwise determine that states have used
force on foreign soil illegally (i.e., targeted killing), yet the highly politicized Security Council would likely not
take action or settle the dispute in favour of inaction by way of the veto. Although the Court can stipulate on
matters involving the use of force when parties have agreed to submit to its jurisdiction, little in the way of
enforcement can ever be achieved, as was demonstrated by the 1986 Case Concerning Military and
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Paramilitary Activities in and against Nicaragua. 130 To expect individual compensation for human rights
violations when national violations of sovereignty are not sanctioned is wishful thinking at best.

Self-defense is a direct descendant of just war theory.l3l The baseline assumption of just war theory is that
some circumstances can morally justify the resort to war or the use of force by states. As Walzer proclaimed:
"Aggression justifies two kinds of violent response: a war of self-defense by the victim, and a war of law
enforcement by the victim and any other members of the international society.,,132 Source of much of the
positive international law of armed conflict, the just war theory has been criticised by both pacifists and realists,
either for condoning violence or introducing moral concepts such as permissibility and justice to the conduct of
international relations. Regardless, international humanitarian law is already firmly grounded in such principles
and the right of self-defense already permits the use of force that is genuinely necessary.

The distinction between jus ad bellum andjus in bello is very much a part of Just War theory. Crimes against
peace with regards to violations of either jus ad bellum or jus in bello can lead to criminal prosecution under
international law. 133 Violations of jus ad bellum, as·the rules that states must consider before initiating the use
of force, are usually committed by political leaders, since the decision to involve the state and its people in the
extreme condition of war normally rests upon their shoulders. Heads of states, elected or not, are ultimately
responsible for ensuring that such decisions can be rationally justified in terms of state interests and withstand
the requirements of international law. The following criteria must be jointly satisfied before a state can lawfully
resort to armed force:

Just cause: A state may resort to armed force against another if it is reasonably deemed necessary to vindicate
universally accepted principles of international justice, notably human rights and those state rights which are
compatible with them. States have rights because their citizens do. To secure them, states must be entitled to
territorial integrity and political independence. As the determining 'just cause' factor under the United Nations
Charter, self-defense can justify the resort to armed force in response to unlawful violations of either basic human or
state rights.
Right intention: A state resorting to war can only do so for the sake of vindicating the rights whose violations have
justified a resort to force. A state may not employ the cloak of a 'just cause' to prosecute a war for 'unjust' motives
such as racial supremacy or political advantage. The vindication of state rights, and human rights in general, remains
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the sole just cause grounding resort to warfare. The good faith of states and the Security Council currently ensure the
right intention requirement.
Proper authority and public declaration: War must be declared, in the appropriate public fashion, by the legitimate
public authority within the state in question. These just war norms have been enshrined in Articles 1-2 of the Hague
Convention (III). Today, war is seldom declared. Instead, nations "authorise" the use force. Internationally, however,
the use of force must be "authorized" by the Security Council, or permissible under Article 51 self-defense, in which
case it must also be signalled to the Council.
No precipitate use offorce: Where a reasonable solution to a conflict can be brought about through alternative means
such as diplomacy, they ought to be pursued and exhausted prior to resorting to armed force. No precipitate force,
also known as last resort, is codified in articles 2 (3) and 33-40 of the UN Charter.
Probability of success: A state may not resort to war if it can reasonably foresee that doing so will have no
measurable benefit. Because a state may only use force for the purpose of ending unlawful violence, it cannot do so if
going to battle will be futile and cause greater suffering and destruction. This requirement emanates less from
international law than from the concept of good government and the responsibilities inherent to sovereignty, as no
governing authority (and especially not a representative one) can justify death and destruction that is futile without
endangering peace and violating the rights of its nationals.
Proportionality (Macro): A state must, prior to initiating a war, weigh the expected universal goods to result from
prosecuting a just war (rights-vindication, defeat of aggression) against the expected universal evils that will occur as
a result (destruction of life and property). Only if the benefits seem reasonably proportional to the costs may the war
action proceed. 134

These jus ad bellum principles are, for the most part, firmly anchored in United Nations law. Because there
exists no Treaty law outlining when the use of force by states is permitted, UN Organisation was developed
chiefly to determine when states could lawfully resort to armed force in a regime of collective peace
enforcement. 135 Article 2(4) which reads: "Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of any state, or in any other manner
inconsistent with the Purposes of the United Nations," is the Charter's golden rule. 136 By expressing the general
prohibition against the threat or use of force, it stands alone as the primary international obligation of all states.

The first exception to article 2(4) is enshrined at article 42 of the UN Charter. It pertains to collective
enforcement action authorised by the Security Council. The Korean conflict (1950-1953) and the efforts to oust
Iraqi forces from Kuwait during the first Gulf war (1990) are examples of enforcement actions approved by the
Security Council. Though exercised only sporadically, the Council retains the ultimate say over when the resort
to force is ever justified. Its ability to deploy military force reaffirms the international community's role in
134
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resolving international conflict and highlights the Council's primary jurisdiction over such matters. 137 The
General Assembly has also contributed to this debate by determining when force cannot be used as it
constitutes aggression. 138 Article 42 reads:

Should the Security Council consider that measures provided for in Article 41 would be inadequate or have proved to
be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore
international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea,
139
or land forces of Members of the United Nations.

Just War theory is very similar to current UN law in that at its core only defensive force is permitted. The
legitimate right of self-defense, as such, is the second general exception to the prohibition against the use of
force. The inherent right of self-defense, which prior to the Charter existed as a customary rule of law, was
codified at article 51. 140 Unlike article 42 which involves collective action to restore peace and security, selfdefense may also be exercised unilaterally, making it the most contentious justification for the use of force.
Because it is defined broadly and interpreted by states individually, nations have claimed a right to self-defense
to validate almost every possible use of force against the sovereignty of others. Article 51 reads:
Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed
attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to
maintain international peace and security. Measures taken by Members in the exercise of this right of self-defense
shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility
of the Security Council under the present Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security. 141

Providing the only exceptions to article 2(4), articles 42 and 51 represent the jus ad bellum of modem
international law. Allowing forceful action pursuant to Security Council authorisation or an armed attack, they
outline when under international law the use of force may legally be resorted to. Yet in the current system of
peace enforcement, powerful states still determine the appropriateness and reasonableness of using force. 142
The only significant change brought upon by the United Nations, though an important one at that, is that states
are now obligated to disguise their aggressive behaviour with an appearance of legitimacy.
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The problem with self-defense is that ever more unilateralism is tolerated under its banner though collective
action is the cornerstone of international legitimacy. As professor Charney stated: "States will rarely, if ever,
admit that they have violated customary international law, even in order to change it. Rather, they will argue
that their behaviour is consistent with traditional law, or that the rule has already changed."143 The very
malleable concept of self-defense provides the ideal justification for almost any unilateral action, including
targeted killing. Like scientists in a lab, the legal counsels of various governments have worked to transform
what are often 'state assassinations' into lawful measures of self-defense. While the idea of using targeted
killings to prevent acts of international terrorism is not entirely devoid of sense, disassociating them from their
aggressive and politically charged dimensions will not be easy.

The codification by The Hague and Geneva Conventions of the rules which form the corpus of humanitarian
law has also provided effective limitations to the conduct of warfare by states. Because they concern the rules
that guide the conduct of armed conflict, responsibility for state adherence to principles of jus in bello is
normally borne by the military commanders, officers, and soldiers who formulate and execute the war policy of
states. The Nuremberg Tribunal's assertion of their customary nature and their subsequent reiteration by the
International Court of Justice in the Case Concerning military and paramilitary activities in and against
Nicaragua and its Advisory opinion concerning the Legality ofthe threat or use ofnuclear weapons have made
144
Individuals and states that transgress them can be prosecuted for
them obligatory and all but absolute.
violations of the following principles:

Discrimination and Non-combat Immunity: Combatant states shall at all times discriminate between military targets
and the civilian population of an enemy state. Lethal force can only be intentionally directed against the combating
elements of the enemy state. Discrimination and non-combatant immunity is codified in Articles 22-8 of the Hague
Convention (IV), and in Article 48 of Protocol 1.
Proportionality (Micro): States in the midst of war must weigh the expected universal goodslbenefits of each
significant military tactic employed within the conflict against its reasonably expected universal evils/costs. Only if
the benefits of the proposed tactic seem at least proportional to the costs maya state and its armed forces employ it. In
war, the proportionality requirement usually concerns the potential for civilian casualties in relation to the strategic
military advantage thereby gained.
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No intrinsically heinous means or weapons are to be employed in war: The means available in war are not unlimited.
The use of weapons and tactics that cause unnecessary suffering unto combatants are not permissible; the use of
nuclear, biological, or chemical weapons (NBC), as well as torture, medical experimentation, and forcing soldiers to
fight against their own camp may also qualify as such. Policies of ethnic cleansing and other practices that shock the
conscience of humanity are also prohibited.

Because the above stated humanitarian/just war requirements are codified by Treaties that have largely become
part of international customary law, targeted killings from this perspective can be invalidated either as unlawful
resorts to force against a nation or as disproportionate attacks during periods of hostilities. This dual analysis
that is the precondition of any lawful use of international force provides minimal constraints to states wishing to
kill terrorists on foreign soil. The evaluation of self-defense and its requirements in the second portion of this
chapter will determine whether the notions of jus ad bellum and jus in bello can be mutually satisfied to the
benefit of states using targeted killings abroad.

B) Illegal Reprisals ,and the 'Armed Attack' Threshold

The establishment of a strict doctrine of self-defense seemed attainable prior to, and immediately following, the

United States v. Nicaragua case. 145 In its landmark ruling, the International Court of Justice held that states had
an obligation not to engage in the threat or use of force against the territorial integrity or political independence
of nations. It also confirmed that supporting local resistance groups to engage in such acts was equally
unlawful. It considered self-defense as a non-political right whose purpose was to repel armed attacks, not as a
pretext for states to involve themselves forcefully in the internal affairs of others. Though certainly correct in its
assessment of the situation at the time, it adopted a restrictive interpretation of self-defense which mirrored the
predominant reality of a world led exclusively by states. Since the Nicaragua judgment, however, devastating
acts of mass terrorism by non-state entities have forced societies to redefine their notion of conflict, and
therefore self-defense.
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The differing interpretations of article 51 fall into two basic categories: the restrictive view and the liberal view.
Those adhering to the restrictive view argue that the UN Charter, while preserving the inherent right of selfdefense, is limited by the phrase "if an armed attack occurs." The justification of self-defense strictly
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understood would seemingly rule out the possibility of pre-emptive or anticipatory action absent a prior strike,
and last only as long as the wrong was threatened or was in course of being committed.

147

Though equally

opposed to aggressive action under the cloak of self-defense, the liberal view supports the concept of preemptive action and the doctrine of aniticipatory self-defense. Its proponents recognize that a state cannot idly
wait until it is attacked before taking defensive action, especially in the context of counterterror operations. As
Louis Beres stated:

Intemationallaw cannot compel a State to wait until it absorbs a devastating or even lethal first strike before acting to
protect itself. Because acts of terror can in fact only be averted by preventative actions taken before an attack occurs,
it is therefore impossible to ignore the importance of anticipatory self-defense. The traditional weakness of the
Security Council in offering collective security against an aggressor reinforces the more expansive view of selfdefense. 148
The essence of self-defense proper lies in the fact that because alternative means of protection are useless or
unavailable, a state may use force to prevent the occurrence of an armed attack. As such, self-defense can only
exist in response to unlawful violence. Even when it involves pre-emptive action, there must be some
identifiable state of affairs or course of events which provokes an act of force and rationally accounts for it. In
seeking to justify the contours of a continuous right to self-defence beyond specific attacks, there exists a real
danger that, in a world of increasingly complex security dilemmas, one can end up justifying a pennanent
recourse to anned violence that is the precise antithesis of what self-defence was supposed to be. Allowing
states to legitimise wars of aggression or arbitrary killings under the cover of anticipatory or preventative selfdefense is flatly unacceptable.

Unlike armed reprisals, the use of force that is initiated in self-defense is not a fonn of redress or punishment,
but a means to a particular end: that of protection, or self-preservation. 149 Self-preservation itself has a very
wide scope, having aptly been characterised as a generic tenn for self-defense, self-help and necessity. Because
self-preservation has no legal standing in international affairs and the use of force cannot be justified under the
UN Charter in tenns of necessity or self-help, there is consequently a tendency to use 'self-defense' as a tenn to
justify forcible actions where other explanations would be less respectable. Despite their similarity to revenge
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)r retaliation, anned reprisals involving the use of force are being declared defensive in an attempt to include
them under article 51 of the United Nations Charter.

In short, the best way to reconcile intemationallaw and state practice for matters of political expediency is to
justify what was once illegal reprisal as self-defense and subject them to its requirements. In his 1972 article on
reprisals and the use of force, Derek Bowett began his analysis of reprisals by stating that "few propositions
about international law have enjoyed more support than the proposition that, under the Charter of the United
Nations, the use of force by way of reprisals is illegal.,,150 He then went on to state that the proposition has
acquired a credibility gap, related to the divergence between international law and the actual practice of states.

States have, on numerous occasions, responded forcefully to terrorism by claiming a right of self-defense.
Generally, armed responses have involved military strikes against terrorist assets or the states that support them.
Israel has claimed a right of self-defense on numerous occasions to justify forceful actions abroad, notably
during its counter-terror operations in Lebanon (1978-1982), its destruction of the Iraqi Osirak nuclear reactor
(1981), and Tunis raid (1988). The United States for its part has also justified its raids on Libya (1986),
Baghdad (1993), Afghanistan and the Sudan (1998), not to mention Afghanistan (2001), according to the same
article 51 right of self-defense. 151

Acknowledging the failure of states to develop a legitimate capacity for collective action under international
law, Bowett questioned the continuing nonnative validity of the law prohibiting reprisals, given the separation
between nonn and state practice. He studied many cases in which states victimised by guerrilla raids originating
from outside their borders responded forcefully with attacks against their bases. He noted that such responses
could be justified as anticipatory self-defense, the rejection of which Bowett found both unrealistic and
inconsistent with state practice. 152 In attempting to clarify the law of reprisals and its foundation, he addressed
the distinction between reprisals and self-defense, pointing out that both are fonns of self-help which have in
common three preconditions:

(a) The target state must be guilty of a prior international delinquency against the claimant state;
(b) An attempt by the claimant state to obtain redress or protection by other means must be known to have been made,
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and failed, or to be inappropriate or impossible in the circumstances;
(c) The claimant's use of force must be limited to the necessities of the case and proportionate to the wrong done by the
target state.

Having examined several cases of so-called reprisals considered by the Security Council, Bowett found that it
had consistently failed to address forceful responses by states within the context of an overall conflict, rejecting
the concept that reprisals could be appropriate responses to an accumulation of terrorist attacks. The Council
did nonetheless waver between the desire to condemn reprisals as inherently illegal and the desire to condemn
only those that were excessive or disproportionate in character. This reflected a tendency to mix jus ad bellum
with jus in bello, as the reasonableness of the force is a separate and distinct issue from the right to resort to
such force in the first place.

He concluded that while the Council's treatment of reprisals was on the whole unrealistic, it was mitigated by
its unwillingness to condemn reasonable reprisals. This position could eventually lead to the permissibility of
forceful responses to terrorism before or after an armed attack, so long as their intended objective was to
prevent future ones from occurring. In a world where states are virtually free to interpret when the use of force

is appropriate, all the Security Council can do in many cases is comment on the reasonableness of such
responses. The difference between reprisals and self-defense lies essentially in the aim and purpose of each:

Self-defense is permissible for the purpose of protecting the security of the state and its essential rights- in particular
the rights of territorial integrity and political independence- upon which that security depends. In contrast, reprisals
are punitive in character: they seek to impose reparation for the harm done, or to compel the delinquent state to abide
by the law in the future. But coming after the event and when the harm has already been inflicted, reprisals cannot be
characterised as a means of protection. 153

Reprisals cannot be considered a means of protection because of their intended goal, not because they occur
after an attack. Certain measures that come after the infliction of harm, such as the arrest or neutralisation of
those responsible, can also be considered protective and thus self-defense. Within the broader context of a
continuing state of antagonism between states, with recurring acts of violence, forceful actions could be
regarded as being at the same time "both a form of punishment and the best form of protection for the future,
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acting effectively as deterrents against future attacks.,,154 Yet deterrence is not truly self-defense unless it serves
a protective purpose as well, such as degrading the capabilities of terrorists.

Targeted killings operate under the same assumptions. Killings that are undertaken primarily to punish or
compel terrorists in foreign states are illegal reprisals; those undertaken to prevent armed attacks and save lives
are legitimate measures of self-defense. Though they may act as a deterrent to terrorists, measures whose
purpose is to secure the detention or incapacitation of individuals that are impossible to arrest likely to strike
again serve a protective purpose as well. Killing out of revenge "to get even" is not protective and therefore not

self-defense. Like the death penalty, inflicting death as a punishment is only possible when provided for by law
under previously established rules of procedure.

When it can be shown that states have provided terrorists with support, either directly (by providing financial
assistance, training or expertise) or indirectly (by providing safe-harbour to them), victim-states may have a
right to use force in self-defense. Qualifying forceful actions whose purpose is truly to defend the state (actions
that are not simply limited to showing strength but aimed at limiting an enemy's ability to strike) as reprisals
has perhaps become inappropriate in the current security environment. In cases where action is taken by states
in response to armed attacks-whether past, actual or threatened-it is possible to speak of legitimate self-

defense. In such cases, it is more constructive to avoid using the term reprisal and to limit its use to situations
where states use force that is not protective but punitive. Forceful reprisals can thus remain illegal under
international law without interfering with the right of states to use force pre-emptively to prevent acts of
terrorism.

Somewhere along the line a number of interested states attempted to deny others the right to use force to
counter threats of international terrorism. Because it has been expressed throughout this study that forceful
measures on foreign soil may at times be necessary to protect individuals from unlawful violence, it is
preferable to abandon the concept of defensive reprisals and concentrate instead on the right of self-defense
(anticipatory or pre-emptive) and focus on its requirements. The concept of armed attack, a precondition for the
right of self-defense, has sufficiently evolved to allow forceful actions not just in response to actual armed
attacks, but in response to past and future one's as well, so long as some reasonable level of proximity is
present. Professor Dinstein's observation that to "be defensive, and therefore lawful, armed reprisals must be
154
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future-oriented, and not limited to a desire to punish past transgressions" is really the defining factor.

lss

Actions that are truly defensive in nature cannot be ruled out as illegal reprisals merely because they occur after
an attack.

As regard to what constitutes an 'armed attack', the International Court of Justice held that such an attack must
"occur on a significant scale."IS6 Prior to September 11 th, an attack of such a scale could only be fathomed as
emanating from a state. Modem acts of terrorism have nonetheless challenged existing perceptions, requiring a
fresh look at the impact of non-state entities on the framework of international security. On September 12

th

,

the

Security Council unanimously passed resolution 1368, recalling the inherent right to self-defence. 157 It did not
explicitly mandate the use of force, nor did it recognise the right of self-defense "in response" to the attacks.
Instead, it recalled in its preamble the inherent character of the right of self-defense. With it came the
realisation that the 'inherent' right of self-defense could perhaps also be directed against non-state actors, as the
right was stated in the context of a terrorist attack.

While the United States was not precluded from using force in self-defence, nor was it explicitly authorised to
do so. The Security Council seemed to waver instead between the desire to take matters into its own hands and
resignation to unilateral action by the u.S. IS8 Self-defence can of course be used without Council authorisation,
but the point is that such an authorisation would significantly have supported the case for the use of force. In
1991, the Security Council clearly stated Kuwait's right to individual or collective self-defence in response to
the Iraqi invasion. Following the New York attacks, the AI-Qa'ida terrorist network headed by Osama Bin
Laden seemed the likely culprit, but since no evidence was immediately forthcoming, both Resolutions 1368
and 1373 failed to pinpoint an aggressor. IS9 It is for this reason, and not because self-defense can be exercised
without a nexus to a state, that the Council recalled the inherent right of self-defense.

The idea that self-defence can be exercised at will against non-state actors is false. Article 51 of the United
Nations Charter, as part of an agreement reached by states to regulate their conduct, was clearly drafted to be
used against states. Article 50, for example, specifically refers to "preventive or enforcement measures against
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any State."I60 The General Assembly's definition of aggression, the trigger for self-defence, further describes it
as "the use of armed force by a State against the sovereignty, territorial integrity, or political independence of
another State."I61 This state-centred aspect of self-defence is not simply the result of a historical incapacity to
understand a world where states no longer rule absolutely. The drafters of the UN Charter clearly intended to
make sovereignty and statehood the basis of the international system of collective security. That much has been
demonstrated by the evolution, over the last fifty years or so, of international law and politics.

There is also a compelling reason why self-defence has to be directed against a state: that is, quite simply,
whether one wants it to or not, it will be. Any exercise of puissance publique on the soil of another without that
sovereign's consent, even if designed to capture or kill only one person, is a violation of that state's sovereignty.
Unless victim-states use force against non-state actors on their own territory, the high seas, the South Pole, or in
outer space, that force will invariably be directed against the territorial integrity of another state. 162 Because
terrorist groups have no state of their own, they must operate within the territories of states that mayor may not
be complicit to their activities. When these individuals are responsible for attacks against foreign states, an
interstate dimension emerges, yet the applicability of article 51 to justify the use of force will depend largely on
whether or not the sanctuary-state has provided assistance to them, as well as its willingness to subsequently
bring them to justice.

While the concept of armed attack as codified by article 51 of the UN Charter remains concerned chiefly with
state relations, it is not accurate to consider that only states can carry-out what are known as armed attacks.
When the essential interests of a nation are attacked by individuals or groups that have been supported by
foreign governments, victim-states can use force against the concerned nations even though the individuals or
groups in question acted independently at the moment of the attack. Though more will be said on this topic in
the following chapter, I believe strongly that a terrorist attack can be considered an armed attack according to
article 51 self-defense, but action on the territory of a sovereign state can only be initiated to the extent that the
state in question has somehow supported those responsible, either before or after the attack. Acts of

160
161
162

Supra, note 1, art. 50.
Supra, note 138 (GAIRES/3314).
When a state uses force in self-defense but does not violate the sovereignty of another state, it can be said to be acting
according to its 'inherent' right of self-defense. Responding to an armed attack, a member-state might technically
still have the obligation to notify the Security Council if it used forced against an external threat, though probably not
within its borders. There may also be a violation of sovereignty on the high seas if the ship(s) attacked are lawfully
flying the flags of a particular state.

61

international terrorism that are not marked by some level of state support or complicity are crimes and not
forms of indirect aggression rendering lawful the use of force in self-defense.

Any act of violence that results in loss oflife or serious injury for the nationals of a state, at home or abroad, is
an armed attack when its authors, supported by states, are (from) beyond its borders and those targeted were
selected to intimidate or coerce the state in question. Whether only one person is injured, captured or killed--or
a thousand-a terrorist attack against individuals because of their state of origin or residence is always an attack
against that state. Article 51 self-defense and the concept of armed attack become relevant when terrorism takes
on an international dimension. This position has been stated by the United States Department of State as
follows:

Where an American is attacked because he is an American, in order to punish the U.S. or to coerce the U.S. into
accepting a political position, the attack is one in which the U.S. has a sufficient interest to justify extending its
protection through necessary and proportionate actions. No nation should be limited to using force to protect its
citizens, from attacks on their citizenship, to situation in which they are within boundaries. The right of a state to
protect its nationals in a foreign country is an integral part of the right of self-defense. 163
The 9/11 attacks, for example, were directed at the state and the symbols of its authority, not to mention its
territory and population, with the intent to intimidate and coerce it. The heart of its economic sector was
targeted, as was the seat of its military establishment. Its political decision-making centers may also have been
struck were it not for the intervention ofa few brave souls over the skies of Washington D.C. Those responsible
further originated from without its borders, having entered the United States for the purpose of attacking it. AIQai'da, the organisation responsible for the attack, provided them with training and resources, while the
Taliban government of Afghanistan provided them with safe-harbour prior to the attack, and after it as well, by
using its sovereignty to shield its leaders from prosecution.

By most standards, transforming airliners into precision-guided missiles and crashing them into buildings
qualifies as attacks of a significant scale. An affirmative conclusion as to the occurrence ofan 'armed attack'
can also be drawn from NATO's decision to activate article 5 of the NATO treaty, declaring in a strong show of
support that an 'attack on one is an attack on all' .164 The September 11 th attacks qualify, to use an expression
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coined by Professor Henkin, as an actual armed attack which is clear, unambiguous, subject to proof, and not
easily open to misinterpretation or jabrication. 165 When the complementary and always significant element of

state involvement is added to the equation, there is little doubt that 'armed attacks' resulting in loss oflife can
justify the use of force in self-defense, including targeted killing. 166

As long as the use of force is taken by states in response to armed attacks, whether past, actual or reasonably
imminent, the 'inherent right of self-defense' which pre-dates the Charter system will apply. It is doubtful that
the phrase "if an armed attack occurs" was ever intended to limit self-defense to cases of actual armed attacks,
since the words were used illustratively rather than exhaustively.167 The term 'actual' is important as it stands in
opposition to 'possible' or 'imagined.' Recognizing this, Wolfgang Friedman wrote:

The judgement as to when to resort to such [preemptive] measures now places an almost unimaginable burden of
responsibility upon the leaders of the major Powers. But while this immensely increases the necessity for a reliable
international detection organisation and mechanism, in the absence of effective international machinery the right of
self-defense must probably now be extended to the defense against clearly imminent aggression, despite the
apparently contrary language of article 51 of the Charter. 168
An 'armed attack' is a form of crime that is intimately linked with loss oflife, deprivation ofliberty, or serious

injury, and more often than not with aggression. Whether such attacks come at the hands of terrorists or actual
state agents is an important, yet secondary, consideration. Though matters of liability may be greatly affected
by such determinations, between life and death there is but one distinction: the ability to defend. Government
must hence retain the right to act defensively prior to an attack, and the right to react defensively after one as
well. Because acts of international terrorism are so difficult to prevent, armed terrorist groups cannot be
allowed to associate freely with the devastating ingredient of state support. When achieved, such an alliance
can only be defeated by decisive state action. The capacity to elicit any effective and reasonable option that is
protective in nature to eliminate this type of aggression will ultimately determine the fate of nations and people
alike.
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II. Self-defense and the Requirement of Necessity
A)

Necessity as a Principal of Law

There are a number of requirements that are implicit to every use of international force. States that use force
according to article 51 of the United Nations Charter must do so in a principled manner. In general, they are
required to use proportionate force only when necessary for defensive purposes. These limitations inherent to
self-defense that have been interpreted as representative of international customary law represent the most
important safeguards against unwarranted or excessive state action. Together, with the added requirement that
forceful measures "be immediately reported to the Security Council," they form an impressive system of checks
and balances that is unparalleled in international law. In a mere two sentences, article 51 manages to summon
all instances of unilateral force under the sole heading of self-defense while ensuring that such action will be
necessary and proportionate, as well as reported to the Security Council.

As the primary and often decisive factor in determining the lawfulness of force, even the mildest of armed
responses will be outlawed unless force is judged necessary under the circumstances. When forceful action is
necessary, measures that would otherwise be unlawful are tolerated, as long as they are proportionate responses
to armed attacks. The requirement of necessity provides the essential impetus for action, allowing states to
respond forcefully as a last resort to prevent or deter armed attacks. The proportionality requirement only
comes into play once the necessity test has been met. The remainder of this Chapter will discuss the concepts of
necessity and proportionality, both as general principles of law and as prescribed by article 51 of the United
Nations Charter, in order to evaluate whether targeted killings by states can be justified as legitimate selfdefense.

Necessity was from long ago coupled with the notion of self-preservation. Anytime a threat to the nation arose,
a state could take forceful action to preserve its existence, even when such force would otherwise be unlawful
(in the absence of the threat) and peaceful means were still available. 169 Writing in the seventeenth century,
Grotius observed that many nations recognised the right of self-preservation in their international law: "The
Jewish law, no less than the Roman, acting upon the same principles of tenderness, forbids us to kill anyone
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who has taken our goods, unless for the preservation of our own lives.,,170 This principle was for Grotius
equally applicable to inter-state relations.

Grotius' assertion that force directed at states could only ever be taken in response to attacks that pose a danger
to human life is as pertinent today as it ever was. His position, beyond recognising the necessity of action
geared towards the self-preservation of the state, is strangely consistent with the 'danger to human life' standard
of human rights law which forbids the use of deadly force except when absolutely necessary to secure the lives
and safety of others. 171 Requiring that deadly force be used only for the protection of life at the interstate level
would go a long way to clarify the concept of armed attack and ensure that states not kill for political or
financial gain. The effect of adopting a 'danger to human life' standard for self-defensive action by states
would also help bridge the gaps between the rules of law-enforcement and those of armed conflict, as is
urgently needed to fight terrorism effectively.l72 Incorporating such a requirement at the interstate level is the
next step in the evolution of international law.

Though he spoke of the right, Grotius did not leave the exercise of necessity unencumbered. He emphasised the
narrowness of the circumstances in which states could justly undertake otherwise unlawful acts. 173 Nineteenth
century scholars for whom the Grotian understanding of necessity as a right resonated strongly went on to
develop the concept that states possessed certain fundamental rights, including the right to existence and the
attendant right to self-preservation. One of these, Travers Twiss, wrote, "Of the primary and absolute rights of
nations the most essential, and as it were the cardinal right, upon which all others hinge, is that of selfpreservation. This right necessarily involves, as subordinate rights, all other rights which are essential as means
to secure this principle end.,,174 Following up on this idea, Hershey concluded that "in order to protect and
preserve this right, a State may in extreme cases of necessity violate the territorial sovereignty or international
right of another State.,,175
170

171

172

173
174

175

Hugo Grotius, De Jure Belli Ac Pacts, Libri Tres bk. II, ch. I, para. XII, cl.3 (A.c. Campbell trans., 1901), quoted
from Boed Supra, note 169.
The Basic Principles on the Use ofForce and Firearms by Law Enforcement Officials adopted by the Eight United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, UN High Commission for Human
Rights, Havana, Cuba, 27 August to 7 September 1990; United Nations Code ofConduct for Law Enforcement
Officials, adopted by General Assembly resolution 341169 of 17 December 1979.
Francisco M. Martin, "Using International Human Rights Law for Establishing a Unified Use of Force Rule in the
Law of Armed Conflict" (2001) 64 S.L.R. 347.
Burleigh C. Rodick, The Doctrine ofNecessity in International Law 5-6 (1928), quoted from Boed(supra, note 170).
Travers Twiss, The Law ofNations Considered as Independent Political Communities 179 (2d ed. 1884), quoted from
Boed (supra, note 169).
Amos S. Hershey, The Essentials ofInternational Public Law and Organization 231 (1927), quoted from Boed (supra,

65

The perception of self-preservation as the ultimate right of states inevitably led to the conclusion that a state
could, as a matter of right, use whatever means available to ensure its survival, even when such actions were
disproportionate in nature and incongruent with its international obligations. This easily abused conception of
necessity as a right was further exacerbated by the vagueness of self-preservation as a principle of law. It was
possible for states to justify the use of force in response to almost any threat, however significant, when they
considered their very existence at stake. Contemporary international law responded to this difficulty by
dispensing with the notion of necessity as a 'right,' in favour of the assertion that action necessary for the
preservation of a state's essential interests could serve, in limited circumstances, as an 'excuse' for
internationally wrongful conduct.

It was at the request of the International Law Commission (lLC) that Roberto Ago, subsequently appointed

Judge to the International Court of Justice, prepared a comprehensive study in 1970 on the concept of necessity
in international law.

176

Ago rejected the notion of self-preservation and necessity as rights of states. He argued

instead that necessity was an excuse that rendered possible the breach of an international obligation for the
protection of a state's essential interests. His conclusion was based largely on the fact that while some states in
the past had attempted to link self-preservation with a plea of necessity to excuse non-compliance, the
predominant trend in more recent practice was to expand the notion of necessity to cover essential interests
other than threats to the very existence of states. 177 By invoking necessity, a state would no longer claim a right
to violate its obligations, but rather assert that under the circumstances international law should excuse its
unlawful conduct. 178

Illustrative of this tendency was the International Law Commission's (lLC) characterisation of the Torrey
Canyon Incident. In 1967, a Liberian tanker carrying 117 000 tons of crude oil ran aground off the coast of

Cornwall, but outside British territorial waters. 179 Through a hole in its hull, the Torrey Canyon began leaking
oil into the sea, posing a threat to the English coastline and its population. Instead of allowing the entire cargo
to spill into the sea, the British government bombed the vessel to bum off the remaining oil. Though the spill
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did not pose a threat to the very existence of Great Britain, it did threaten one of its essential interests, namely
the protection of its marine and coastal environment. In its commentary on draft article 33 of the Law of State
Responsibility,180 the ILC referred to the British Government's destruction of the Torrey Canyon, stating:

Whatever other possible justification there may have been for the British Government's action, it seems to the
Commission that, even if the shipowner had not abandoned the wreck and even if he had tried to oppose its
destruction, the action taken by the British Government would have had to be recognised as internationally lawful
. 181
because 0 f a state 0 f neceSSIty.
The Commission's response to the Torrey Canyon incident, acknowledging both the validity of Britain's
actions and its claim of environmental necessity, reflected the emerging interpretation of necessity. Its
conclusion that necessity was not inextricably linked to preserving the very existence of the state, but that it
could also be legitimately invoked in a broader set of circumstances, served as evidence for Ago's
interpretation. In 1997, the International Court of Justice went on to confirm Ago's view of necessity and his
emphasis on essential interests. In the Gabeikovo-Nagymaros Project Case,182 the Court proceeded, in a matter
involving a breach of obligation by Hungary towards Czechoslovakia (later Slovakia), on the assumption that
the threat of an ecological catastrophe could establish a state of necessity, and that such a state could provide a
valid excuse for a state's non-compliance with relevant international obligations. Basing itself on the ILC's
codification of necessity at draft article 33, which in its words "reflected customary law," it stated several
conditions for the legitimate exercise of necessity. 183

While the following conditions were intended to determine the applicability of necessity as an excuse for
precluding wrongfulness and not to evaluate the necessity of using force in self-defense, they can nonetheless
provide interesting insight for such a purpose. The conditions were: (a) the otherwise unlawful action must be
aimed at "safeguarding an essential interest;" (b) the threat to a state's essential interest must rise to the level of
"grave and imminent peril;" (c) the otherwise unlawful action must be "the only means" of safeguarding an
essential interest; and (d) the act must not "seriously impair an essential interest of the state towards which the
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obligation exists." Article 25 (1) of the Law of State Responsibility reflects the aforementioned conditions. It
states:
A State of necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act of that state
not in conformity with an international obligation of that State unless the act: (a) Is the only way for the State to
safeguard an essential interest against a grave and imminent peril; and (b) Does not seriously impair an essential
interest of the State or States towards which the obligation exists, or of the international community as a whole. 184

As to the meaning of "essential interests," the ICJ declined to enumerate them, noting that the extent to which a
given interest was essential to a state depended on the particularities of the case at hand. It is safe to say,
however, that any serious threat to a state's population, territory or political stability, might warrant the
applicability of necessity. While the Court refused to elaborate beyond its immediate recognition of ecological
necessity, Ago nonetheless gave examples of the sort of interests that might be considered essential, including a
state's "political or economic survival, the continued functioning of its essential services, the maintenance of
internal peace, the survival of a sector of its population, and the preservation of the environment of its territory
or a part thereof.,,185

With regard to the meaning of "grave and imminent peril," both Ago and the ILC resorted to the general notion
that the danger must be "extremely grave" to justify otherwise unlawful conduct, and pose "a threat to the
interest at the actual time.,,186 The International Court of Justice sought to further clarify imminent peril,
observing that 'imminence' was synonymous with 'immediacy' or 'proximity' and went far beyond the concept
of 'possibility' .187 The Court also interpreted 'peril' as referring to danger in as much as it "evokes the idea of
risk" rather than "material damage."188

On the requirement that "no alternative means" be available to secure the essential interest of the state, the ILC
stressed in its Commentary that "the only means" test implied that "the peril must not have been escapable by
any other means, even a more costly. one, that could be adopted in compliance with international
obligations."189 The ICJ also adopted this reasoning, though it failed to define the scope of its proposition
concerning cost. As to the requirement that the otherwise unlawful action not seriously impair an essential
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interest of the state towards which the obligation is due, a balancing act between the competing interests of the
states involved must be undertaken: on the one hand, the interest in the name of which the defending state
invokes necessity and, on the other, the harm done to the interest of the state claiming a breach of obligation. A
plea of necessity is only valid if the scale tips in favour of the essential interest of the state that has acted
unlawfully: "The interest sacrificed on the altar of 'necessity' must obviously be less important than the interest
it is thereby sought to save.,,190

Although the balance of harms requirement, which requires that wrongful acts not seriously impair the essential
interests of others, is reminiscent of the proportionality requirement of humanitarian law, there are fundamental
differences between necessity as an excuse for precluding wrongfulness and the necessity of using force in selfdefense. The first is that necessity as an excuse does not demand that otherwise wrongful acts be proportionate
to the harm avoided, but that such violations be foregone altogether when they cause similar or greater negative
impact. A state acting in self-defense may in fact use force that causes an equal or greater amount of harm onto
the attacking party, so long as the force deployed is proportionate to the objective of ceasing the unlawful
aggression.

Second, necessity as an excuse for precluding wrongfulness considers states as equal sovereIgns in their
relations throughout a dispute (as between Hungary and Slovakia in the Gabeikovo-Nagymaros Case). Because
they remain as such even when one fails to meet an obligation owed to the other, it is possible to view necessity
as the withdrawal of one from a contractual engagement. When a state uses force against another, or assists
terrorists in doing so, the impending situation is somewhat different. The victim-state is not faced merely with a
violation of a bilateral agreement, but a violation of the Laws of Peace and Security owed to all, for which there
is no derogation. When a state violates its obligation not to use force against another, it becomes almost akin to
a criminal in a domestic setting, having violated an express duty to forego aggressive action.

Finally, in response to armed attacks, victim-states can actually claim a right of self-defense, as opposed to
necessity which operates as an excuse for precluding wrongfulness. The Law of State Responsibility actually
provides for 'self-defense' as an excuse for precluding wrongfulness at article 21, which reads: "The
wrongfulness of an act of a State is precluded if the act constitutes a lawful measure of self-defense taken in
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conformity with the Charter of the United Nations.,,191 Though a tendency to confuse the two is understandable,
it is best to maintain the existing distinction and not to use necessity for matters involving the threat or use of
international force.

Before the adoption of the UN Charter and the more liberal interpretation of anned attacks, necessity was
perhaps the only legal basis to justify the use of force prior to, or some time after, an attack. Because the
concept of 'anned attack' has evolved sufficiently to recognise an anticipatory or pre-emptive right of selfdefense, it is no longer necessary to use necessity-a by-product of self-preservation-to justify forceful
responses. Necessity as an excuse for precluding wrongfulness cannot allow a state to use of force in violation
of the general prohibition against such action. Allowing it to do so may signal a return to elder days and ways.

In some situations, a state of necessity may oblige a state to use force on the territory of another when not doing

so might cause unacceptable hann unto its essential interests, namely its nationals, and the intervening state is
genuinely incapable of seeking the sanctuary-state's consent or assistance. In cases where the state lacks

alternative means of action and the immediacy of the peril rises to the level of grave and imminent danger, a
balance of hanns evaluation may justify the use of force absent a right of self-defense against that particular
state. 192 Though the sanctuary-state may not in any way have aided the individuals within its territory suspected
of anned attacks, a victim-state may nonetheless be obliged to take action against them according to its inherent
right of self-defense. In such cases, necessity as an excuse for precluding wrongfulness would not render lawful
the resort to force as a matter of right, but excuse instead why permission from the sanctuary-state was not
obtained or sought in advance.

The greater a threat to the survival of a nation or its essential interests is, the greater the need to make difficult
choices between competing interests. Sending F-18s to destroy a highjacked airliner full of passengers destined
to crash into city buildings is such an example, as is the use oftorture to extract information that may be vital to
the very survival of the nation or a good part thereof, such as the location of a portable nuclear device timed to
detonate. 193 While self-defense remains the appropriate justification for the use of force by states on foreign
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soil, the concept of necessity presents interesting insight into the need, in situations of extreme emergency, to
undertake actions that would otherwise be intolerable. As Steve Chapman of the Washington Times once wrote,
"No one could possibly justify sacrificing millions of lives to spare a murderous psychopath a brief spell of
intense pain, which he can end by his own choice. When the threat is so gigantic and the solution so simple, we
are all in the camp of the Shakespeare character who said, 'There is no virtue like necessity. ,,,194

B) Targeted Killing and the Necessity of Using Force

The United Nations Charter outlawed perhaps the "first use" of force, but it did not prevent states from taking,
individually or collectively, forceful defensive action in response to terrorist attacks. Consistently throughout
this study it has been held that targeted killings, like any other use of force, can be justified in limited
circumstances where necessity (now an essential element of self-defense) can justify the use of force in
response to a threat to the self-preservation of the state (now known as an armed attack), so long as the
defensive action is proportionate to the objective of ending the threat at hand. The use of lethal force abroad
may be dangerous in a nuclear era, but a state that is attacked by terrorists must be allowed to use force to
defend itself against them, especially when they are directed or supported by states.

When respectful of international law, the use of limited operations to detain or neutralise terrorists on foreign
soil represent an equally important dimension of self-defense. To strictly prohibit such action may ensure the
waging of war. Forbidding states to pursue terrorists by means other than armed conflict may oblige victimstates to engage in costly militarily campaigns. Because such an outcome would lead to more casualties and
further endanger the cause of peace, it is important to acknowledge that targeted killings may be proportionate
responses to terrorism in the absence of armed conflict. When terrorists are provided safe-harbour by states, the
use of targeted killings, as an alternative to armed conflict and impunity, can amount to proportionate responses
of self-defense. And when arresting suspected terrorists is truly and verifiably unfeasible, the use of targeted
killings may, in extraordinary circumstances, prove necessary as a tool against international terrorism. Though
potentially problematic in terms of human rights law, such measures can be compatible with international law
when they are genuinely defensive and necessary for protective purposes.

194

Supra, note 23, p. 106.

71

The use of force which takes place a few weeks or months after an attack, however, can look dangerously like

illegal reprisals, and forceful action which occurs some time before an attack-anticipatory self-defence--ean
look a lot like aggression. Because targeted killings can occur some time before an armed attack (when their
objective is to prevent a terrorist from striking) and some time after one (when their aim is to arrest or
neutralize its authors), such measures can generate concerns regarding both these aspects. To avoid such
accusations and ensure legality, it is crucial for states to justify the use of targeted killings according to
recognised precepts of international law. To satisfy the necessity requirement of self-defense, victim-states need
only demonstrate that defensive force was needed as last resort to rep'el an armed attack and that the impending
use of force was limited to that immediate goal.

The incident that provided the basis for the most commonly accepted formulation of the necessity requirement
of self-defense was the Caroline incident, in which an American steamship assisting Canadians in a rebellion
against Britain was set on fire in 1837 and towed into the current of Niagara Falls. In response to American
protests, the British retorted that American authorities had not acted to prevent the illegal infiltration of the
Caroline, rendering the attack necessary as an act of self-defense and self-preservation. The United States
Secretary of State Daniel Webster responded with the classic formulation that self-defense applied only in

"extraordinary circumstances where the necessity of that self-defense is instant, over-whelming, leaving no
choice of means, and no moment of deliberation." Suggesting that their raid met this standard, the British
expressed regret for what was perceived as a necessary violation of U.S. territory and the matter was resolved.
Both parties nonetheless accepted Webster's definition of necessity.
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The above formulation of necessity seems to indicate that military or forceful action of any kind must only be
taken in the face of actual danger, or perhaps at the last possible moment, to prevent armed attacks. Responding
to terrorist threats operates upon a continuum, the decisive line being the use of deadly force. According to the

Caroline incident criteria, targeted killings by states may only be permitted when "there is no choice of means
and no moment of deliberation." Such an interpretation restricts the possibility of planning such killings in
advance as a matter of governmental policy without consideration for peaceful alternatives. The only logical
conclusion is that targeted killings will only be lawful when terrorists cannot be detained otherwise and killing
them is the only way to prevent them from escaping or endangering the lives of innocent civilians.
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Targeted killings involve a level of premeditation that is more closely related to murder than self-defense. In
the absence of armed conflict, targeted killings by states that serve no protective purpose will be considered
unlawful uses of force, and in times of hostilities, possibly amount to the infliction of excessive or unnecessary
suffering. Humanitarian law does not permit the arbitrary killing of combatants that have laid down their arms
or have been place 'hors de combat', nor does it tolerate the infliction of superfluous or unnecessary harm.
Targeted killings can amount, even during periods of belligerency, to war crimes or crimes against humanity.
Such would be the case of killings committed not out of military necessity, but out of spite, revenge, or simply
to avoid prosecuting terrorists or holding them as prisoners of war. 196

In armed conflict, the use of force that provides no military advantage is unnecessary and thus unlawful. When

directed against the leaders of states or terrorist groups that have a strong influence over the commission of
armed attacks, the argument that targeted killings can provide military advantage takes shape. In such cases,
targeted killings, which are generally permissible in armed conflict, can be deemed proportionate when civilian
deaths are avoided. But when those targeted are mere puppets of larger figures and entities, and killing them
will have little or no impact on the group's ability to wage attacks in the future, such killings will not be
considered necessary and may amount to violations of humanitarian law. Similarly, the use of force that is not
necessary to repel or prevent an armed attack will not be lawful according to article 51. The determining factor
in international law is whether targeted killings will serve to legitimately protect a state or simply amount to
unlawful retaliatory action.

The necessity defense, as an excuse under the international law for precluding wrongfulness, offers an
interesting framework by which to evaluate the necessity requirement of article 51. Its first condition is that
otherwise unlawful acts be aimed at safeguarding the essential interests of states. Because population is a most
essential of state interests, an armed attack against a state's nationals, at home or abroad, can trigger the
necessity of using force in self-defense. To successfully argue that targeted killings can amount to necessary
defensive action, a state must minimally demonstrate that they can prevent terrorist attacks.
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The killing, for example, ofChechen hostage-takers by Russia in a Moscow theatre is a poignant case in point. Although
such action was considered domestic law enforcement and as such was subject to a higher standard of protection of the right
to life, it may very well be that many of the killings failed to meet even the lesser standard applicable in war. While the use
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Military responses to terrorism are usually conducted to persuade targeted states and other similarly inclined
actors that support of terrorism is bound to trigger a response that is prohibitively costly.197 Beyond providing
protective advantage such as the destruction of terrorist camps or weapons, they can be successful in altering
state behaviour because states are limited in numbers and they behave, for the most part, in a rational way so as
to ensure their survival. Terrorists on the other hand are less rational. Their numbers potentially range in the
millions, and they unlike states are not easily identifiable. Terrorists are much like the internet: one broken link
does little to disrupt the system. When one is eliminated, others emerge unscathed and undeterred. Most of all,
extremists like suicide bombers are not usually deterred by the possibility of death. 198

Because targeted killings can have only limited effects as punishments or general deterrents, their protective
impact may be outweighed by their ability to cause further dislike and resentment. From this perspective, it is
thus problematic to consider them necessary (even in the larger context of self-help or self-preservation) as they
have been shown in some cases to actually increase-not decrease-the likelihood of further attacks. This
factor has been experienced by most states that have dealt with serious terrorist threats from within, including
Russia, Great Britain, and Israel. When important and beloved leaders were intentionally killed by state forces,
especially without first being given a chance to surrender, their respective groups promised revenge and usually
delivered. 199 Because severe repression by state forces can contribute, if not fuel, an unending cycle of
violence, it is always hard to accept that targeted killings can be necessary to protect people from further
attacks.
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Because they share a very different cost and benefit standard, the "threat of killing terrorists - either in the course of
terrorist action or as subsequent punishment- is ineffective." (Dershowitz, Supra, note 23, p. 171).
As punishment or general deterrents, extrajudicial killings produce "all out wars" between police and organised crime,
as is often the case in South America, especially against Colombian drug lords. It is one thing to take action to shut
down a production facility by arresting those responsible and seizing their assets, and another completely to use deadly
force to arbitrarily kill everyone involved in the operation, which may include honest individuals working to feed their
families. Although the war on drugs is an important public health and security issue, a state is never justified in using
aggressive lethal force on foreign soil to ruthlessly kill individuals that produce drugs when alternatives such as arrest
are available. Because demand will always entice individuals to partake in illegal activities, the best way to deal with
the problem is usually to contain it, and to make every effort to disrupt production without causing an all-out war
between criminals and law-enforcement officials. Special legislation prohibiting membership to organised criminal
groups (gansterism) is often useful for such a purpose. It is simply not worth while for government and security
officials to risk their lives and those of their families to prevent people from acquiring narcotics they will ultimately
'obtain anyway.
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A number of concrete examples concerning Israel's policy of targeted killings also support the argument that,
by provoking retaliation, such measures actually increase the number of Israeli's killed. zoo First, the killing of
Yehiya Ayash (the "Engineer"), the chief bomb maker for Hamas whom Israeli agents killed in January 1996
by placing explosives in his mobile phone, provoked four retaliatory suicide bombings resulting in 50
casualties. Second, the first-ever killing of an Israeli cabinet minister occurred in October 2001, as members of
the Palestinian Front for the Liberation of Palestine (PFLP) killed Rehavam Ze'evi to avenge the killing of their
leader, Mustafa Zibri. Third, the January 2002 targeted killing of Tanzim leader Raed al-Karmi ended a ceasefire declared by Arafat the previous month, in which the violence of the intifada had been reduced to its lowest
point since its inception. The Palestinians responded with an unprecedented wave of suicide bombers, which
Fatah leader Marwan Barghouti and senior Israeli military officers attributed to the slaying of Karmi. More
importantly, his death reportedly caused the AI-Aksa Brigades, a secular group owing allegiance to Fatah, to
engage in suicide bombings. Previously, only Islamic Jihad and Hamas employed this tactic. The result was a
record number of casualties among Israelis and the added complication of having to confront female suicide
bombers. zol Finally, the killing of Hamas leader Sheik Salah Shehadal lead to the suicide bombing of Hebrew
University, not to mention an end to negotiations for a cease-fire and a pledge by the Palestinians which stated,
"From this moment forward, we will end attacks on innocent, non-combatant men, women and children."zoz

While targeted killings are usually inappropriate measures for democracies to adopt, there are nevertheless
situations where their potential dangers can justify their use. Z03 When states are threatened with attacks by
individuals that cannot be detained and they can be killed without loss of life to innocent non-combatants, then
a "balance ofharms makes assassination manifestly reasonable as a means oflaw enforcement."z04 This may be
the case when dangerous terrorists are constantly protected by well trained security forces or local authorities,
and their incapacitation will seriously hinder their group's ability to wage attacks.
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The following examples are documented in: Supra, note 25, p.9.
"Israeli Army Seizes One West Bank City and Enters Another," The New York Times, James Bennet, 22 January
2002, p.A4; "For Fatah, Only Anwar Can Bring Peace to Mideast," The New York Times, 7 March 2002.
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abduction is that too many lives will be lost if attempts are made to arrest criminals in foreign countries. The badly
planned operation in Somalia on October 3/4 th 1993 which led to the deaths of eighteen American soldiers and
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Supra, note 148.
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In some cases, Israel has achieved notable results from its policy of targeted killing. In the 1950s, terrorist

infiltrations from Egypt lessened when Egyptian intelligence officers were killed. In the 1960s, Nasser's plan to
build ballistic missiles capable of reaching Israel collapsed when German scientists fled in the wake of Israeli
mail bombs. Following the Israeli campaign to avenge the Munich massacre, Black September was all but
destroyed as a functioning terrorist organisation in the 1970s. Finally, the 1995 Israeli assassination of Shikaki
in Malta undermined the effectiveness of Islamic Jihad for several years, as successors struggled over policy
and power.205

As stated by Steven R. David, "several other benefits of Israel's policy of targeted killing became apparent
from its heightened practice during the second intifada.,,206 Targeted killings have impeded the effectiveness of
Palestinian terrorist organisations where leadership, planning, and tactical skills have been confined to a few
key individuals. Only a limited number of people have the technical ability to make bombs and plan attacks.
When these individuals are eliminated, the ability to mount attacks is degraded. The reduced performance of
Palestinian operations, as demonstrated by the number of poorly planned attacks and intercepted suicide
bombers, indicates weakness with their organisations or those available to carry them OUt,207 Furthermore,
individual leaders whose charisma and organisational skills are necessary for success and group cohesion are
not easily replaced. Eliminating them, as in the case of Shikaki of the Islamic Jihad, impairs their group's
ability to launch attacks. Another clear benefit of targeted killing is keeping would-be bombers and bomb
makers on the run. Time and effort taken to avoid Israeli agents is time and effort not spent on planning or
carrying out operations against innocent civilians.

While young martyrs can easily be recruited and difficulty dissuaded by targeted killings, the number of
dedicated leaders willing to die is significantly lessened by such measures. There is strong evidence emerging
on this level, as demonstrated by the meeting between Ariel Sharon and Palestinian leaders on January 30 th ,
2002. When Sharon asked the Palestinians what they wanted from him, first on their list was an end to targeted
killings. Islamic Jihad and Ramas apparently agreed to refrain from launching attacks in pre-1967 Israel in
December 2001, so long as Israel refrained from killing its leaders. As expressed by Steven R. David, "although
the cease-fire eventually broke down, their willingness to abide by the cease-fire, even temporarily, indicates

205
206
207

Supra, note 25.
Supra, note 25, p.6.
Supra, note 49, p.2.

76

the deterrent power of targeted killings." 208 Similar requests by Palestinians have also been made under
Roadmap to peace.

As to the condition that the threat to a state's essential interest rise to the level of 'grave and imminent peril,' it
seems reasonable that to prevent a deadly terrorist attack, an otherwise unlawful resort to force such as targeted
killings may be rendered legitimate. While the threat posed by weapons of mass destruction still looms on the
horizon, the potential for devastating attacks has already been demonstrated worldwide by AI-Qai'da and other
such groupS.209 It is less difficult in this sense to prove that terrorists are capable of 'grave' attacks as it is to
demonstrate their 'imminence'. An interesting way to study the temporal factor, given that imminence is a
relative criterion, is to determine whether an operation to "arrest or neutralise" occurred during the last possible
window ofopportunity. Because a state may generally target those believed to represent serious security threats,
evaluating the necessity of a pre-emptive attack can be done by determining whether force was truly used when
the threat could last be thwarted effectively.

While the need to remove terrorists and criminals alike from society is absolutely essential to the safety of the
civilised world, situations that fail to rise to the level of grave and imminent peri' cannot permit the use of
deadly force that is avoidable. The International Court of Justice's observation that imminence was
synonymous with immediacy or proximity, and that it went far beyond the concept of possibility, is an
indication that general policies of targeted killings can only be permitted when inaction will seriously lead to
unacceptable consequences. 210 Because the use of force is only permitted in "extraordinary circumstances
where the necessity of that self-defense is instant, over-whelming, leaving no choice of means, and no moment
of deliberation," targeted killings that are clearly committed on the basis of mere possibility are unnecessary.

Probably the most useful factor to determine whether targeted killings can meet the 'necessity' test of article 51
is whether deadly force was "the only means" for preventing an armed attack. The use of force, in the range of
options available to a state, must obviously be considered as a last resort. 211 At this stage, it is not necessary to
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Whether they involve the hijacking of commercial aircrafts, the destruction of sky-scrappers, the bombing of
Embassies, hotels, or nightclubs, terrorist attacks of any kind that lead to civilian deaths are always grave. The Tokyo
saran gas attack and the use of anthrax in Washington in 2001 are also alarming trends of bio-terrorism. Beyond the
usual suspects, goups such as Jemaah Islamiyah in Asia are becoming increasingly deadly in their methods, much like
Hizbollah.
Supra, note 182, at 54-57.
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ascertain whether targeted killings were the least hannful option, and whether military strikes or forced arrests
may have achieved similar results without casualties. The type or degree of forceful intervention is a matter of
proportionality. The necessity requirement of self-defense simply requires states capable of ensuring their
protection through peaceful means to forego the use of international force. When peaceful alternatives are
unavailable and "likely to strike again terrorists" pose a grave and imminent risk to states, targeted killings
undertaken as a last resort to protect life can be considered necessary to prevent anned attacks.

Considering that the International Court of Justice was unable to conclusively declare the absolute illegality of
nuclear anns based largely on the basis of state-survival and self-defense, it would be all the more unreasonable
to conclude that targeted killings outside the context of anned interstate conflict are always illegal. When the
nationals of a state are threatened with serious injury or loss of life, it may be necessary for its government to
consider all available measures, including targeted killings. 212 The quintessential requirement of necessity can
thus in very limited circumstances be satisfied when targeted killings are the only means available to ensure the
protection of persons from unlawful violence.

When targeted killings fail to meet the 'necessity' test of self-defense, either because peaceful alternatives exist
or they serve no protective or military advantage, determining whether they amount to 'proportionate' measures
of self-defense is unnecessary. Yet in the limited and extraordinary cases where targeted killings are necessary
as a last resort to protect the state and its essential interests, they may, like any other forceful measures, satisfy
the 'necessity' test of article 51 self-defense. As such, it is crucial for the sake of thoroughness-and because
they are in fact occurring-to determine under what conditions targeted killings by states can amount to
proportionate responses to international terrorism under international law.

III. Proportionality and Security Council Notification
A)

Striving for Equilibrium

Proportionality in essence is a very simple concept. It signals at its core the notion of balance, of things being
equal. In mathematical terms, it refers to having a constant ratio. 213 Unfortunately, the world of international
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politics is not interpretable in strictly mathematical terms, whereby one state action may be equal to another.
Given that in any situation a number of competing factors normally co-exist simultaneously, it becomes nearly
impossible to determine what constitutes a 'proportionate' response. With regard to the use of force in
international relations, attempts have nonetheless been made to circumscribe within a predetermined set of
parameters what actions can be regarded as proportionate. 214 From this perspective, international law has
provided the concepts and framework for such an analysis. The principle of proportionality, an essential
requirement of self-defense, is such a concept. At its core, it requires states to strike a balance between the harm
done and the harm to come.

International law, especially in it regulation of armed conflict, has been granted much attention by states.
Humanitarian law is after all the only body of law which can lead to the international prosecution of
government officials. Proportionality under its provisions is therefore a most authoritative statement of this
principle. Referred to in criminal law to ensure the punishment of criminals according to their crime and degree
of responsibility, it has been absorbed by humanitarian law for the process of civilising armed conflict.
Reinforcing the belief that belligerents do not enjoy an unlimited choice of means to inflict damage on the
enemy, proportionality requires military planners to consider the potential impacts of operations on the lives of
civilian populations. As expressed in article 51 (5)(b) of Protocol I to the 1949 Geneva Convention, the use of
force must not cause excessive suffering for civilians in relation to the concrete military advantage
..
d .215
antlclpate

Since its entry into force (Protocol I), proportionality has been both a conventional and a customary principle of
the law. The United States government, which has signed but not ratified Protocol I, has declared support for
both the customary nature of the prohibition on direct attacks against civilians (distinction requirement) and the
principle prohibiting attacks that "would clearly result in collateral civilian casualties disproportionate to the
expected military advantage" (proportionality requirement).216 The proportionality rule in the context of war is
nevertheless a balancing test that is difficult to enforce and easy to abuse. When weighed against military
advantage, how much civilian loss of life or injury is proportional?
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Although innocent civilians may accidentally be killed when terrorists find refuge among them, responsible
governments must whenever possible avoid methods of attack that fail to discriminate. While Israel reported
that sniper fire would be the preferred method of attack, it has since resorted to more drastic measures and
caused numerous innocent deaths in the process. Targeted killings may become necessary for states to
undertake in extraordinary situations to prevent armed attacks, but their use will be severely questioned and
undermined unless civilian casualties are avoided at all costs. Though it may be true that intentionally killing
civilians for political purposes is worse than accidentally killing civilians to prevent undue harm, the distinction
is quickly overshadowed when excessive state responses parallel the brutality of terrorist attacks.

The killing of Hamas military leader Salah Shehadeh, offers striking insight into the flaws of self-assessed
proportionality. The reality that certain political figures are willing to compromise the lives of innocent people,
including those of children, to kill one man, is a reflection as much of their deep pathologies as it is of the
international community's failure to bring peace to the region. Though it is difficult for outside observers to
make fair assessments of the situation, there are certain actions that transgress both political and territorial
boundaries. The dropping of a 450-kilogram bomb by an F-16 on a residential bUilding in Al Daraj, a densely
populated neighbourhood, is such an example. The attack killed 14 Palestinians, nine of who were children,
and injured more than one hundred innocent civilians. Shehadeh's wife and at least one of his three daughters
were among the dead.

In response to the killing, the Israeli government was roundly condemned by the international community.

United States President George W. Bush criticised Israel's strike, describing it as "heavy-handed," while
Swedish Foreign Minister Anna Lindh called the strike "a crime against international law and morally
unworthy of a democracy like Israel." 217 Canada considered itself "deeply concerned by civilian casualties
resulting from the use of force in built-up areas, and by the targeting of individuals without trials," and Foreign
Affairs spokesperson Marie-Christine Lilkoff further called on Israel to "respect its obligations under
internationallaw.,,218 Ariel Sharon, while describing the civilian casualties as "regrettable," told his cabinet in a
meeting in Jerusalem that the killing was "one of our major successes." 219
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Realising the full measure of its actions and the international community's response, the Israeli government
declared the following day that faulty intelligence was to blame. As politicians stated intelligence failures,
President Moshe Katsav told Israeli Army Radio that "intelligence was apparently not complete," but said that
political leaders bore the responsibility. With the Israeli leadership admitted to problems surrounding the attack,
the media began questioning the use of what was reportedly a one-ton bomb in such a densely populated area.
"It's possible that the designation of the bomb was not right," said Capt. Sharon Feingol. The head of military
planning, Maj.-Gen. Giora Eiland, further acknowledged that "wrong calculations" had been made. 220
However, senior correspondent Walter Rogers reporting from Israel on August 10th , 2002, claimed on CNN's
The Capital Gang that a source within the Sharon government had recognised the necessity of undertaking the
attack, and justified it by declaring that hundreds of Israeli lives had been saved as Shehadeh was preparing at
least a half dozen high profile bombings. Though no one will ever know for certain whether Israeli civilians
were sparred by his death, or whether he may have been arrested instead, it is a fact that a Hamas a suicide
bomber blew himself up in revenge at the Hebrew University in Jerusalem just two days later, killing seven
people and injuring many others. 221 In the face of abusive state action, retaliatory action by terrorists is a near
certainty.

Although it may be lawful to target terrorists in the context of the Palestinian conflict, it is difficult to
understand how a democratic nation like Israel can justify the killing innocent civilians, especially children.
There can be no moral equivalency between the actual killing of civilians and the potential benefits provided,
unless of course it can be evidenced that the fate of a nation is at stake. The fact that Israeli officials justified
the attack even after learning of the devastation defies comprehension, as every innocent life lost is a tragedy
beyond measure. As Dershowitz writes in reference to Palestinian suicide bombings, "a willingness to kill an
innocent child suggests a willingness to do anything to achieve a necessary result." The same applies for Israel.

Those that blame Shehadeh for being with his family in a residential area may be justified in their criticism, but
they cannot blame those killed for being at home at the wrong time. There is even a strong chance that out of all
those killed or injured, perhaps only a handful were aware of his presence. The Israeli army, on the other hand,
cannot declare itself unaware of the presence of innocent civilians in a residential area, or that it failed to realise
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that dropping such a large ordinance would have devastating consequence. The same technology that located
Shehadeh in the first place was more than capable of locating the presence of others, and equally capable of
tracking him as he left the area. Faulty intelligence was less to blame than faulty judgment.

Clearly, proportionality is a very subjective principle of law, as different actors can perceive various degrees of
force as warranted in any given situation. It is nearly impossible, all things considered, to determine how many
civilian casualties can be deemed proportionate to the death of one individual terrorist. What is clear is that the
highest ranking military or political figure (of a state or terrorist group) would justify the highest number of
civilian casualties. It is nevertheless difficult to determine at large what that number could be. One would have
to examine the targeted individual's degree of involvement in the 'armed attack' that gave rise to a right of selfdefense, the harm caused as a result, and the possibility or likelihood of further strikes. Another factor to
consider would be the types of casualties incurred, whereas killing innocent non-combatants would be more
difficult to justify than the killing of other known terrorists. The availability of more targeted means of attack
can also play a significant role in determining whether civilian casualties were justified in terms of
proportionality. 222

Although a strong show of force may at times be necessary to discourage resistance on the part of offenders and
ultimately protect life, proportionality requires consideration for enemy forces. Though the use of
overwhelming force is militarily preferable for winning wars, the means and methods of warfare employed
must not cause unnecessary suffering, as is usually the case of nuclear, biological or chemical warfare (NBC).
While forceful state responses to terrorism may be stronger than the attacks initially motivating them, they must
nonetheless be proportionate to the legitimate objective of preventing armed attacks. Striking indiscriminately
at the assets of a state, or even its so called terrorist infrastructure, cannot be justified according to article 51
unless some protective objective is truly secured, especially when innocent civilians are killed.

Because proportionality under Humanitarian law is concerned mostly with the potential threshold for collateral
injury to civilians, the intentional targeting of combatants often escapes the realm of proportionality beyond the
concept of necessity. The proportionality requirement of article 51 self-defense, on the other hand, is more
generally marked by the desire to strike a balance between the harm done and the harm to come. When a state

222

Dropping a one-ton bomb on a residential area or using helicopter rockets in such quarters instead of snipers or
commandos would play against the targeting-state's claim of proportionality of means.

82

IS

acting according to its legitimate right of self-defense, it must carefully evaluate the amount of force

necessary to achieve its defensive objectives. Though it may not be obligated to grant individuals abroad all the
protections expected in a domestic context, it must carefully weigh the effects of its actions and policies. In the
absence of armed conflict, the use of overwhelming force is not always compatible with the concept of
proportionality.

Proportionality then has become the cardinal rule in the battle against international terrorism. It requires
government leaders to decide whether forceful measures are appropriate not based on their own political
agendas, but on the lawfulness of using force in particular situations, notably when the impact on innocent
civilians would not be disproportionate to the military advantage secured. While humanitarian law may
ultimately contain the minimal standards for evaluating the lawfulness of international force, it is always
preferable for states to accord whenever possible a higher degree ofprotection to civilian populations.

There are a number of additional factors that must also be considered at this point. Although civilian casualties
may render policies of targeted killings unlawful, they may also be the most proportionate responses available.
Targeted killings do not employ large number of troops. As opposed to costly and devastating military
operations which affect entire populations, targeted killings are aimed only at those responsible for terrorist
attacks. Major incursions into Palestinian territory in the spring of 2002 produced many civilian deaths, not to
mention severe international condemnation. Although it is important that states retain their ability to mount
military operations abroad for the purpose of arresting wanted terrorists, it may very well be that such
endeavours jeopardise more lives than they can potentially save. Such may have been the case in 1989 when
American troops inflicted heavy casualties to arrest Manuel Noriega, and surely when American troops
attempted to arrest Somalia's General Aidid in 1993. In these cases, the use of clandestine abductions or
targeted killings may in retrospect have been more proportionate responses.

There is also a growing jurisprudence to suggest that abductions on foreign soil (also known as forced arrests)
may become valid measures of law-enforcement and self-defense, especially when those taken are treated
fairly. With regards to international law and the UN Charter specifically, the factors that permit a state to use
lethal force abroad against terrorists are almost identical to those permitting abductions. Unless the use of force
is authorized by the Security Council, in both cases the impending violation of sovereignty will be justified
Jllly by a claim of article 51 self-defense. Although the subject-matter at hand is not abductions per se, the

83

issue necessarily emerges as it is often the only forceful alternative to targeted killings. In fact, it is almost
impossible to deal with one measure without discussing the other, given that states must always detain
individuals that are not resisting arrest, much like enemy soldiers that in war have laid down their arms or have
been placed "hors de combat." 223

Because terrorism is primarily a criminal matter involving individuals, abductions of foreign nationals may
provide an effective alternative to conflict and impunity. Although the practice of kidnapping individuals is one
of the worst forms of human rights violations, abductions may be extremely useful when confronted with
hostile states that support or shelter terrorists from prosecution. Operations to detain or neutralize terrorists on

foreign soil must nonetheless be based on sound legal reasoning, as has been proposed by courts in cases
involving abduction. The arrest of war criminals by NATO forces in ex-Yugoslavia also provides evidence of
the potential success for such international operations in the future, especially since interstate tensions have
arisen from similar extraterritorial applications of national sovereignty in the past.
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The difficulty of course is that abductions are illegal under international law and quite often a violation of
extradition treaties. Nevertheless, if a state can declare war against another when confronted with prior
hostilities, than undertaking in self-defense limited operations to detain or neutralize wanted terrorists on
foreign soil is surely permissible. Just as targeted killings are less forceful responses than the waging of war, so
abductions are less severe reactions to armed attacks than targeted killings. Yet before such operations can be
accepted by the community of states and justified as self-defense, conditions similar to the following must be
met to provide the legitimacy required of such forceful operations.

First, there must be sufficient evidence against an individual targeted for abduction to demonstrate participation
in an 'armed attack.' Second, such evidence must be evaluated and considered sufficient for the emission of an
arrest warrant. Third, the sanctuary-state prior to the operation must be given an opportunity to execute the
arrest warrant itself, and failed to do so. A refusal, however, to prosecute or extradite based on a legitimate
basis provided by law and ascertained by an impartial tribunal cannot be interpreted as a form of aggression or
post facto complicity. Fourth, alternative peaceful means such as diplomatic initiatives or economic pressure
223
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must first be exhausted, with no chance of success, unless a state of necessity requires immediate action. Fifth,
the operation to abduct must respect humanitarian law, and further be conducted according to recognised
standards of law-enforcement respectful of the right to life and dignity. Finally, a captured individual, once
brought back to the victim-state, must be granted a fair trial with all the protections recognised as essential by
civilised nations for a full and complete defense, including the right to appeal and seek redress.

When 'abductions' are treated as international arrests and executed as such, with due regard for life and the rule
of law, they may truly be considered as valid measures of self-defense, especially when designed to avoid
civilian casualties. In situations where peaceful alternatives such as diplomacy have failed to produce the
desired results (i.e., extradition or prosecution of individuals suspected of armed attacks), it may be necessary
for states to respond with force short of armed conflict. This is especially true when dealing with powerful
states against which armed conflict or diplomatic pressures may lead to consequences that are disproportionate
to the intended benefits. Violating another state's sovereignty to capture and obtain custody of an alleged
criminal may be as politically imprudent as it is unlawful in the absence of a right in self-defense. Though
undemocratic, perhaps the accommodation of law to state power makes sense in the area of foreign
abductions. 225

The practice of abducting criminals on foreign soil is not without precedent. As Justice Holmes stated: "Acts
done outside a jurisdiction, but intended to produce and producing detrimental effects within it, justify a state in
punishing a cause of the harm as if he had been present at the effect, if the state should succeed in getting him
within its power. ,,226 In Alvarez-Machain, the United States Supreme Court held that a district court had
jurisdiction to try a criminal defendant that had been abducted, even from a nation with which the United States
had an extradition treaty.227 The Israeli Supreme Court also provided evidence in support of abductions in
Attorney General v. Eichmann. It stated:

Even if [an extradition] agreement existed between the two countries but the offender was not extradited to the
country in accordance therewith-the Court will not investigate the circumstances in which he was detained and
brought into the area ofjurisdiction. 228
225
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Although Alvarez-Machain critics might argue that no judicially imposed limits remain to restrict the conduct
of government agents acting abroad, this is clearly not the case. Courts that are confronted with cases of
governmental abuse can look to the Toscanino exception fashioned by the U.S. Second and Ninth Circuits
which created an exception to Ker-Frisbie and Alvarez-Machain for government actions that "shock the
conscience," such as torture.
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The 'Toscanino exception' can reflect the above requirement that operations to

arrest individuals be planned and executed according to recognised standards of law, all the while ensuring that
violations by the state will be sanctioned. 23o

Abductions, like targeted killings in the absence of armed conflict, can be unlawful when the right to life is
violated, but only to the extent that governments and courts are willing to bind themselves to such
requirements. In the end, the manner in which a defendant is brought to stand trial does not determine whether a
crime has actually been committed or whether punishment is warranted. As such, a fair trial and respect for
human rights in the course of abductions may provide the best form of protection against impunity and armed
attacks, as well as a reasonable alternative to targeted killings. 231 Although they violate international law and
are morally distasteful, international abductions are surely a lesser evil to extrajudicial executions.

With any forceful operation to arrest or neutralise terrorists comes the risk that international peace and security
will be further endangered, causing more bloodshed and suffering than was originally sought to avoid. While
the security environment may have evolved significantly since 1914, it was after all the assassination of one
man-Archduke Franz Ferdinand-which triggered the First World War. Though democratic states may not be
inclined to use the full measure of war to vindicate the rights of one person, it is not unreasonable to believe
that some states may still be ready to do so if their leaders are assassinated. 232 If neutralising one dangerous
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terrorist or head of state can save a limited number of lives, but at the same time lead to a full-scale armed
conflict in which thousands -or millions, will perish, there are obviously good reasons to forego such killings.

Although it is the distinction requirement, or noncombatant immunity, that prohibits the intentional targeting of
civilians, it is the proportionality requirement that provides in the context of counter-terrorism the best form of
protection against civilian casualties. Ironically, it also provides the required authority to kill a few in seeking
military advantages. If targeted killings are not undertaken for protective advantage, then describing them as
'proportionate' will not be appropriate as they are unnecessary. And if the use of targeted killing results in a
disproportionate number of civilian casualties with regard to the protective advantage secured, then such
measures will certainly fail to meet the proportionality test of article 51.

B) Security Council Notification

The final requirement of article 51 is of a procedural nature. It demands that the use of armed force by states in
self-defense be reported to the Security Council. This being said, one might imagine that every state using force
internationally would immediately attempt to legitimise its infringement of article 2(4) by informing the
Security Council of its actions, since it would have little to lose. The fact is, however, that states rarely inform
the Security Council of their actions despite claims of resorting to self-defense, thereby preventing any timely
debate and response. 233 Though increasing pressures to prohibit the use of unilateral force may compel nations
to notify more frequently the Council in the future, especially when stretching the allowable boundaries of selfdefense, covert operations to "arrest or neutralise" terrorists on foreign soil are seldom revealed.

Given that any use of force on the territory of another normally implies a violation of sovereignty, targeted
killings by states must also be signalled to the Security Council. While they may be justified as necessary and
proportionate measures of self-defense, targeted killings must nonetheless meet the notification requirement.
Not doing so may not automatically render targeted killings unlawful, but it may strongly indicate such a
possibility. A failure to notify constitutes a clear violation of a state's international obligation under article 51
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of the UN Charter, which can further be noted in resolution by the Security Council, and whenever appropriate
or politically feasible, sanctioned as well.

In theory, if the Council has already taken measures to restore international peace and security, a state cannot
do so. The Charter as a collective security system has turned self-defence into a sort of interim measure,
whereas a state may forcefully assume its own defense only until the Security Council is able to do so. The
problem, of course, is that an effective system of collective security capable of responding to threats to the
peace has yet to emerge. When the Council is unwilling or unable to intervene, states are often left alone to
defend themselves against armed attacks. And when the Council has simply taken note of a situation or
condemned a particular attack, it may have taken measures of sorts, but not necessarily taken measures to
restore international peace and security.

With the site of the bombings only a few blocks away from the East River building, the Security Council
discussed the terrorist attacks and on September 12th , 2001, unanimously adopted Resolution 1368 in less than
half an hour. Two weeks later, the Security Council adopted another, longer resolution, Resolution 1373, on the
"threats to international peace and security caused by terrorist acts." Did the Security Council thereby take
"measures necessary to maintain international peace and security?" On the one hand, the Council undeniably
adopted measures of sorts. Although Resolution 1368 was particularly weak on effective operative clauses, the
same cannot be said of Resolution 1373, which contemplated a whole series of immediately applicable
measures, including the freezing of terrorist assets and the creation of a committee to monitor anti-terrorist
cooperation and the implementation of the resolution.

While nothing in the Charter suggests that only military measures are adequate to deal with armed attacks and
threats to international peace and security, the need to respond in Afghanistan with the use of force was perhaps
necessary, at least in the short term, to disrupt AI-Qai'da and overthrow the Taliban. Though it passed a number
of resolutions and declared itself ready to authorise further action if needed, the Council did not take immediate
action, or any action at all, directed against the perpetrators of the bombings. The United States was thus forced
to assume its own defense in order to compensate for the Council's shortcomings or lack of interest.

In the case of operations to rescue nationals or to arrest and neutralise terrorists responsible for armed attacks,
~here

is little doubt that the Security Council is the only body with the necessary authority to undertake such
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missions internationally. When forceful actions involve a cross-border dimension, international forces would
obviously be best suited to undertake operations of this type. Terrorism, after all, is a threat to international
peace and security, as well as democracy. But considering the low probability of such cooperation, victimstates will in all likelihood be forced to undertake such missions unilaterally for quite some time. The
obligation to report these, even after the fact, will nevertheless be in order.

It is likely, still, that operations on foreign soil to arrest or neutralise individuals will not be signalled to the

Security Council, so as to prevent international censure of such actions. The Council in this sense must be
sensitive and understanding of the legitimate security needs of states, which may include the need to use force
abroad to accomplish legitimate enforcement tasks that form an integral part of self-defense. When the Security
Council fails to recognise, as it often has in the case of Israel, that some situations require victim-states to use
force abroad to protect their nationals, they discourage any constructive analysis of the lawfulness of each use
of force, as it has been determined in advance that every forceful response will be condemned on mostly
political grounds.

The inherently political nature of the Security Council may not render it the most ideal forum to establish the
lawfulness force, as an independent tribunal would assuredly provide an infinitely more objective assessment,
yet for the moment it remains the only truly international body capable of making such judgements and acting
upon them. While its structure is reflective of outdated realities as demonstrated by the highly concentrated and
absolute power of the veto, it is empowered by the international community to respond with force when
necessary to ensure peace and security. However diluted and politicised the Council may be, it is essential that
it be informed of the use by states of unilateral force in their defense. It is a precondition imposed by the
Charter, as it serves to recognise the Council's primary jurisdiction over such matters. Ultimately, the best way
for states to legitimise their enforcement operations abroad is to inform the Security Council of their actions,
and to comply in the course of their responses with international standards oflaw, particularly regarding the use
of military force on foreign soil and the applicable standards concerning the use of deadly force in peacetime.

Evidently, states using force clandestinely to rescue, arrest, or neutralise individuals on foreign soil would
likely prefer to keep such operations unknown. This is understandable, as notification to the Security Council
would inevitably lead nations that have been trespassed to learn of such activities, making it more difficult in
the future for victim-states to perform such missions. Having such information made public also obliges these
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countries to show strength and save face, making an escalation of tensions more likely. Somewhere between the
need for disclosure and concealment lies a point of equilibrium; some operations will likely be kept hidden for
a number of years, while other less sensitive endeavours in hostile countries will not require the same level of
operational secrecy. The monitoring and documentation of such operations domestically, or perhaps within
regional organisations, is thus equally if not more important than revealing their occurrence to the Security
Council. Keeping a detailed record of operations and the reasons justifying them can ensure accountability and
lead to the subsequent notification of their occurrence.

As a last resort, it is important that states be able to undertake operations to rescue, arrest, or target individuals
when necessary to protect life and prevent armed attacks. It is not practical or legally defensible in a modem
world to prohibit absolutely states from acting abroad to defend their essential interests. To the extent that
enforcement measures on foreign soil can sometimes amount to acts of self-defense, it is crucial to
acknowledge their potential lawfulness, so that international consensus can emerge as to what constitutes

proportionate armed responses to international terrorism against individuals outside the context of armed
conflict. A complete disregard towards this aspect of self-defense, which on a scale of state prerogatives is still
lesser than the right to wage war, will only invite states to act secretively and increase the odds that in the
process both individual and state rights will be violated.

To the living we owe respect
But to the dead we owe the truth
- Voltaire
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CHAPTER III. SECURITY AND INTERVENTION IN A WORLD OF SOVEREIGN STATES
It is time that nations, like men, should emerge from the wild state of nature, and contract to keep the peace.
The whole movement of history is the ever greater restriction of pugnacity and violence, the continuous
enlargement ofthe area ofpeace.
- Immanuel Kant

I. State Duties and International Security
A) From Humanitarian Intervention to Counterterrorism

When governments fail to uphold their basic duties and attacks are perpetrated or left unpunished as a result,
the concepts of sovereignty and non-interference will not prevent victim-states from taking action abroad
against those responsible. Given the degree to which sovereignty in the last decade has been redefined to
accommodate equally important interests such as security and human rights, there can be little doubt that states
plagued by international terrorism will not hesitate in the future to use force when necessary to protect the lives
of their nationals. Because this study pertains to the enforcement standards that states must adhered to when
using force against individuals on foreign soil, it is important to recognise from the outset that forceful
interventions may in some cases be justifiable. In fact, studying the rights and standards of law applicable to
foreign enforcement action presupposes that governments have the right, at least in some cases, to move against
individuals on foreign soil.

The previous Chapter came to a similar conclusion with regard to the requirements of self-defense, while the
present Chapter will also look at state responsibilities and the impact of supporting terrorists. The first section
will examine the issue of intervention, as it somehow underlies every operation conducted by states on foreign
soil, and the corresponding right of each state to use force in self-defense to protect its nationals from harm. It
will discuss the concept of sovereignty in light of state duties, and put forth the idea that states can only be
sheltered from foreign interference to the extent that they respect human rights and forego aggressive conduct.
The second portion will study the governing enforcement standards for the protection of nationals through
actions taken abroad, as well as discuss the inherently divisive impact of using intentional killings without
safeguards in the absence of armed conflict.
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During the cold war, most international attempts to enforce peace and human rights, save perhaps in Korea,
were abandoned for fear of the great powers, especially in their spheres of influence. 234 National authorities,
however illegitimate, were thus free to violate human rights and acquiesce to the presence of terrorist elements
on their territories with little fear of reprisal. In a world of competing ideologies, communism and capitalism
could not coexist, nor could authoritarianism and democracy, unless international law granted every state an
equal and nearly absolute right to sovereignty. In the absence of an effective supranational ruling body or even
a common enforceable ideal of justice, it was essential that states be forbidden, in light of their sovereign
equality, to use force against one and other save in their defense. Non-interference emerged therefore as a
reactionary response to a quest for peace, a middle-of-the road approach as it were.

The bipolar power structure that once prevented foreign interference has since dwindled, thereby exposing
abusive regimes to the reality of intervention. Yet the notion that states, like individuals, are expected to forego
conduct that is harmful to others has always existed. State rights and duties, much like individual rights and
duties, essentially map-out a set of firm commands and prohibitions, or deontological side constraints, on how
state's can behave in relation to one and other. The state exists as a moral person, which is a negatively free
rational agent, capable of making choices between alternative courses of action, and of being held responsible
for the character of those choices. 235 Essentially, states have minimal constraints set upon them so as to allow
others to live free of violence and oppression.

Democratic societies built on freedom have always attempted to strike a delicate balance between individual
liberty and collective well being. This process has been the impetus behind all the civil rights movements since
the Magna Carta, the driving force behind the international community's efforts to eradicate aggression and
human rights violations, as well as its efforts to establish the Law of State Responsibility. As governments
adopt policies (such as targeted killing) that may subject their own populations to the forceful actions of foreign
powers, this same process is now being lived not in isolation between nationals, but between all citizens and
governments of the world alike.
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The Kantian thesis challenged the widely held view that states, not individuals, are the basic subjects of
internationallaw. 236 This view, statism, is responsible for the development of the theory ofeffective power, that
is, the insistence that a government is internationally recognised when it rules effectively over a territory. This
is not understood by international lawyers simply as a necessary condition of legitimacy, but a necessary and
sufficient condition. The government presents its foreign policy to the outside world, and outsiders treat it as the

official policy of the state, regardless of whether the government really represents the people on whose behalf
the policy is pursued. Yet the theory of effective power cannot be defended under any plausible legal, moral, or
political theory. Any theory of law has to distinguish between naked political power and legitimate authority,
between purely physical coercion and justified coercion. 237

According to this statist view, state sovereignty is an all-or-nothing concept that only collapses when a state is
the target of a just war. Every other form of intervention that entails some degree of coercion is prohibited, even
when the governing authority violates the rights of individuals or endangers the security of other states.
Sovereignty, however, encompasses the right of states to "freely determine, without external interference, their
political status and to pursue their economic, social and cultural development.,,238 Sovereignty is not an all-ornothing concept, nor is it an autonomous and self-sustaining moral principle, in which states are equally
protected by virtue of their statehood. It does not provide an absolute right to exist without due regard for other
members of the community. Sovereignty is rather an instrumental concept linked to human rights, both
individual and collective, through which people unite to administer their relations and security.

In situations where the central authority of a state negates its duty towards individuals or the international

community, the moral reasons supporting an act of intervention compete against the moral reasons that support
sovereignty, and the result cannot be determined in advance. 239 In short, sovereignty shields a state from
intervention only to the extent that it is willing to respects human rights and the laws of peace. A government
that systematically violates human rights, or engages in unlawful behavior that is harmful to others, cannot rely
on the dictates of sovereignty to shield it from foreign interference.
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In all cases, sovereignty implies responsibility. At a minimum, the governments of every nation share two
common duties: to serve the populations they govern, and to protect from attack the states with whom they
coexist. This implies that "national political authorities are responsible to the citizens internally and to the
international community through the UN, and it means that the agents of the State are responsible for their
actions; that is to say, they are accountable for their acts of commission and omission.,,24o Though some
governments ignore whenever possible the requirements of human rights law domestically, the majority of
states have accepted, at least in theory, the obligation to respect the fundamental rights of their nationals. It is
rather on the issue of accountability towards foreigners, and the international community in general, that most
nations are stalling.

Measures such as targeted killings illustrate this phenomenon. Intentional killings in peacetime have always
been unlawful, and yet states are resorting to such measures without the necessary safeguards to avoid arbitrary
deprivations of life, as prohibited by international human rights law. While most democratic governments do
not use mercenaries to kill in a systematic manner the individuals that threaten their security, some have already
admitted to doing so, and thus others are undoubtedly considering similar initiatives. As governments
worldwide begin to view targeted killing as a possible remedy in their fight against international terrorism,
nations that once were expected to always uphold the rule of law now strive only to do so domestically, or
perhaps selectively, with the foreigners of particular states.

Traditionally, forceful intervention at the national level has been discussed under the banner of humanitarian
intervention or the protection of nationals abroad. Humanitarian intervention is based on a desire to enforce
human rights in a foreign jurisdiction, whereas the protection of nationals abroad involves just that: the use of
force to defend the nationals of a given state on foreign soil. The legal justification for humanitarian
intervention is distinct and more controversial than the one permitting the rescue of nationals abroad.
Humanitarian interventions seek to uphold human rights in general, irrespective of nationality, while the rescue
of nationals abroad is grounded on the inherent right of self-defense. As the only permissible ground for
unilateral intervention, self-defense provides states with an actual right to use force abroad, whereas
humanitarian intervention forces intervening states to rely on the proposition that "force used to protect human
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life in situations where wide-spread violations of human rights are occurring

IS

fully consistent with the

Purposes of the UN, and therefore not incompatible with articles 2(4) and 2(7)."241

There is, of course, little disagreement on the legitimacy of humanitarian intervention when it is undertaken at
the request of the territorial state, or authorised by the UN in the context of a peace-keeping/making operation.
The controversial question is whether intervention can be undertaken by states under a claim of right, without
consent or UN authorisation. According to the UN Charter and the present state of international law, there is
seemingly no such right in positive law. 242 Numerous scholars and nations alike maintain that unilateral
interventions are impermissible as the use of force will always have political features. 243 Even its advocates
recognize that under international law it is a doctrine highly susceptible to abuse. The prohibition against
intervention must not, however, be extended to allow a state to abuse its nationals or neighbours; the purpose of
the rule is simply to prevent states with ill motives from interfering.

Accordingly, most proponents condition their support by requiring that humanitarian intervention be free of
political motivation. States not acting under the auspices of the United Nations or regional organizations must
accordingly bear a higher standard of proof regarding their intentions. Intervention must further be narrow in
scope and limited in purpose, and comport with all international prescriptions governing the use of force. When
a state is unable or unwilling to protect the individuals within its territory, as required by its obligations inherent
to sovereignty, concerned nations may have a right to intervene in order to do so. Although nations are still
debating the legitimacy of humanitarian intervention, the fact that various states and scholars are studying how
and when it should be exercised, and under whose authority, is a strong indication that sovereignty is no longer
the absolute right that it once was. 244
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It is also a fact that humanitarian interventions have occurred, as in Panama, Haiti, Somalia, Bosnia and

Kosovo, and that much controversy has arisen from the community's failures to effectively intervene in
Rwanda or Srebrenica. 245 This being said, there is a strengthening opinion internationally that when faced with
clear evidence of a state's inability or unwillingness to protect the rights of its nationals, the International
community may have a duty to intervene to prevent wide-scale human rights violations?46 Considering that a
state may have the right, or even the duty, to intervene on foreign soil to protect from harm individuals that are
not its nationals, it can, a fortiori, intervene to protect the rights of those that are.

When the governing authority of a sovereign country is incapable or unwilling to put an end to terrorist attacks,
or is itself involved in their perpetration, a state whose nationals are attacked can, as in the case of humanitarian
interventions, also ground its right to intervene in the sanctuary-state's failure to fulfill its 'responsibility to
protect.' By failing to establish a sense of law and order over their entire territory or by providing assistance to
terrorists, a number of states are also failing to uphold their 'duty to protect' towards other members of the
international community. In its report to the General Assembly, the International Commission on Intervention
and Sovereignty (lCIS) defined the 'responsibility to protect' as "the idea that sovereign States have a
responsibility to protect their citizens from avoidable catastrophe-from mass murder and rape, from
starvation-but that when they are unwilling or unable to do so, that responsibility must be borne by the
broader community of states.,,247

Although targeted killings are being justified as self-defensive measures against terrorism, the foundations for
the 'responsibility to protect' used to justify humanitarian interventions can also serve to justify targeted killing,
especially when states that were not attacked are involved in pursuing those responsible. Beyond the relativity
of sovereignty, which is common to both humanitarian intervention and the protection of nationals abroad,
there are several concerns pertaining to the use of force that were also stated by the ICIS:
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While for the reasons stated we have not-except in passing- addressed in the body of our report the issues raised by
the 11 September attacks, there are aspects of our report which do have relevance to the issues with which the
international community has been grappling in the aftermath of those attacks. In particular the precautionary
principles outlined in our report do seem to be relevant to military operations, both multilateral and unilateral, against
the scourge of terrorism. We have no difficulty in principle with focused military action being taken against
international terrorists and those who harbour them. But military power should always be exercised in a principled
way, and the principles of right intention, last resort, proportional means and reasonable prospects outlined in our
report are, on the face of it, all applicable to such action. 248

These requirements concerning the use of military force are grounded in just war theory as expressed by
humanitarian law. They pertain to situations where states are intervening, either unilaterally or collectively,
against the sovereignty of others. They do not specifically address the nOTInS that must be respected by states in
their use of force to "arrest or neutralise" terrorists on foreign soil in the absence of armed conflict. They do
however represent the guiding principles that regulate the use of all international force by states, which must
also be adhered to when resorting to targeted killing. Subjective as they may be, the principles of right
intention, last resort and proportional means will ultimately serve as the decisive factors in assessing the

lawfulness of using force, perhaps bringing civility where there is none, even in the realm of' assassination. '

The 1976 raid at Entebbe, Uganda, which involved the rescue operation of mostly Israeli citizens following the
hijacking of an airliner and its passengers by the Palestinian Liberation Anny, is a striking example of a state
exercising its right to use force on the territory of another in response to an armed attack, in light of that state's
unwillingness or inability to rescue those attacked. Because the highjackers were not agents of the Ugandan
government, the above distinction would seemingly require Israel to have based its intervention on the principle
of necessity. Yet when the Ugandan government failed to respond to the unlawful violence, it became indirectly
responsible for the attack and an accomplice after the fact. Israel was thus forced to respond to the 'armed
attack' according to its right of self-defense in light of Uganda's failure to do so.

Since the doctrine of humanitarian intervention lacks universal support, targeted killing also runs a high risk of
being labelled assassination or unlawful use of force. Yet just as humanitarian intervention can be justified in
extraordinary cases in light of a state's failure to protect individuals, it is equally arguable that targeted killings
may be justifiable when necessary for the protection of life and other essential interests under similar
circumstances. When confronted with hostile states that provide support for armed attacks against civilians,
targeted nations cannot remain indifferent since doing so would only invite further aggression. Though
248
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enforcement operations by a state on the territory of another can amount to violations of sovereignty, such
actions may nonetheless be justified as necessary self-defensive responses to international terrorism. States that
fail to respect the laws of peace cannot expect concerned members of the international community to forego
necessary forceful interventions, especially in response to 'armed attacks.'

B)

Providing Assistance to Terrorists and Refusing to "Prosecute or Extradite"

A basic tenant of international law is that states have a duty to protect other states from acts of terrorism that
emanate from their territory.

249

Expressed in United Nations Law and reinforced by the law of State

Responsibility, it flows naturally from the principle that states shall refrain in their relations from the threat or
use of force against other states. Having the obligation to protect members of the community from armed
attacks, countries that sponsor or support terrorists may themselves be liable for their actions. In the face of
potentially devastating security threats, the belief that states do not incur responsibility for intentionally
supporting terrorists is false. Providing assistance or safe-harbour to individuals that commit terrorist attacks
against other states is prohibited.

State-sponsored terrorism does not fit easily into the categories of individual or state terrorism, as it is a
combination of both. As the name suggests, acts of terrorism that fall under this category are directed or
encouraged by states, usually as a form of surrogate warfare. They allow countries to strike at their enemies in a
way that is relatively inexpensive and less politically risky than direct military confrontation. The degree of
state participation may vary significantly, in that terrorists may be tolerated, supported, or sponsored, ranging
from the supply of arms and travel documents, to the providing of financial assistance and military training.
Although any aid or support provided to terrorists by states may confer sufficient grounds for self-defensive
action, the type or degree of support provided must undoubtedly be factored into any response, especially one
involving the threat or use of force.

Because access to the resources of a state can greatly enhance the destructive potential of a terrorist group,
those that acquire such support seldom reveal their sources. States have a strong interest in keeping such
information unknown, given that outright evidence of such support can entail State Responsibility and provide
249
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a basis for defensive military action. Since a transparent relationship between terrorists and the states that
support them is predictably uncommon, the elusive quest for the traceability of terrorist actions to their state
sponsors is emerging as a primary and paramount consideration ofinternationallaw. 25o

In the case of operations to rescue nationals abroad, a distinction according to Bowett must be made between

those situations in which a state or its agencies is somehow responsible for the danger posed to a country's
nationals, and situations where the territorial state could not with reasonable diligence have acquired control
over it. The distinction does not alter the fundamental right to protect, given that clear evidence of danger to
life exists. It does, however, alter the legal basis for action, whereas threats emanating from non-governmental
sources trigger not a right of self-defense, but of necessity. An 'armed attack' against a state's nationals cannot
be considered 'aggression' if its perpetrators are not agents of a state. This is for the "largely technical reason
that the acts of non-governmental parties-mobs, hi-jackers, terrorists, mutineers or whatever-are not per se
breaches of international law. There is therefore no delict in response to which a state can invoke its right of
self-defense.,,251

States are responsible for the unlawful acts of their agents, but also for those acting under their instructions.
Article 8 of the Law of State Responsibility concerning internationally wrongful acts states: "The conduct of a
person or group of persons shall be considered an act of a State under international law if the person or group of
persons is in fact acting on the instructions of, or under the direction or control of, the State in carrying out the
conduct.,,252 A terrorist attack can therefore be imputable under the Law of State Responsibility to a state if it
exercised effective control over those forces responsible for the attack. What seems necessary, therefore, is
some kind of advance knowledge of the attacks, and the reference to 'instructions' seems to reflect precisely
that kind of minimal link.

This is what led, for example, to American claims of Libyan responsibility for the 1988 bombing of Pan Am
Flight 103 over Lockerbie, as the individuals accused were members of the Libyan intelligence services. The
Security Council in 1992 imposed economic sanctions on Libya for its connection with terrorist activities and
for its refusal to extradite the two Libyan suspects. The pertinent Resolution stated: "Every state has the duty to
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refrain from organizing, instigating, assisting or participating in terrorist acts in another state or acquiescing in
organized activities within its territory directed toward the commission of such acts, when such acts involve a
threat or use of force.,,253 The above formulation, it must be noted, clearly condemns the act of instigating or
providing assistance to terrorists, without discussing the issue of effective control. It is worth noting that in an
attempt to settle outstanding claims and overcome UN sanctions, Libya has finally claimed responsibility for
the crash. 254

According to the International Court of Justice in the Nicaragua case, merely financing, organlSlng and
assisting non-state actors does not "warrant the conclusion that these forces [were] subject to the United States
to such an extent that any acts they have committed are imputable to that State.,,255 While the Court was right
in declaring that without 'effective control' or 'advanced knowledge' a state cannot be deemed the author or

aggressor of an attack, it can nonetheless be held responsible for its support as an accomplice or accessory
after the fact. States have a general duty to carry out prevention of terrorism by "due diligence," which means
that all reasonable measures must be taken to prevent acts of international terrorism that emanate from their
jurisdiction. Governmental failures on this level that lead to the perpetration of terrorist acts against other
nations will clearly engage their responsibility, even if those carrying-out the attacks are not acting under their
"effective control."

States that provide assistance to terrorists that attack other nations are themselves responsible for their actions
and thus committing aggression, albeit indirectly. States that do not provide direct support to terrorists but
nonetheless fail to act when aware of impending attacks or the presence of wanted terrorists on their territory
may also incur responsibility and be held responsible for their choices, as such failures rise beyond the level of
gross negligence to intentional omission. Under the Law of State Responsibility, liability can be imputed in
various contexts where there exists an internationally imposed duty that is violated, as is the case when states
fail to exercise reasonable care to prevent the commission of illegal acts against other states, to punish those
who commit them, and to exact reparations. Article 12 of the Law of State Responsibility for internationally
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wrongful acts states: "There is a breach of an international obligation by a State when an act of that State is not
in conformity with what is required of it by that obligation, regardless ofits origin or character.,,256

A failure then by state to respect the obligations inherent to sovereignty and set out in various UN documents
can signal a breach of international law. In regards to attacks not specifically committed by state agents, the
General Assembly's definition of Aggression still refers to actions of 'groups' as long as these are sent by or on

behalf of a State and their attack is the functional equivalent of one carried out by regular forces.

257

Under

international law, states have a general obligation not to engage in activity that involves the threat or use of
force against others, including the support of armed clandestine action. The General Assembly, in its

Declaration on Friendly Relations, clearly held that:

Every State has a duty to refrain from organising, instigating, assisting, or participating in ... terrorist acts in another
State or acquiescing in organised activities within its territory directed towards the commission of such acts. 258
On this, Hersch Lauterpacht held:

International law imposes upon the state the duty of restraining persons within its territory from engaging in such
revolutionary activities against friendly States as amount to organised acts of force in the form of hostile expeditions
against the territory of those States. It also obliges the State to repress and discourage activities in which attempts
against the life of political opponents are regarded as a proper means of revolutionary action. 259
Emmerich de Vattel went even further by suggesting quite accurately that states and the international
community in its entirety have a right to use force against others that support terrorism:

If, then, there is anywhere a nation of relentless and mischievous disposition, ever ready to injure others, to traverse
their designs, and to excite domestic disturbances in their dominions, it is not doubted that all others have a right to
form a coalition in order to repress and chastise that nation, and to put it for ever out of her power to injure them. 260
Whether assistance is intentionally provided to terrorists by states, or whether they simply remain indifferent to
their presence, any act or omission by a state that leads to the perpetration of armed attacks against another can
trigger its responsibility. When evidence can show that a nation has provided support to individuals or groups
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responsible for acts of terrorism in violation of its international obligations, there is no reason why it should not
in some way be held accountable, even if it had no prior knowledge of an armed attack. It is also interesting to
note that a failure of this type, which concerns a violation of the Law of Peace, can be owed according to article

33 of the Law of State Responsibility to the international community as a whole. 261

There is also a growing sense that a failure to "prosecute or extradite" individuals responsible for serious crimes
(such as the murder of innocent civilians) may also amount to a breach of international law incurring state
responsibility. A state that has not provided direct support to terrorists prior to an attack may nonetheless
provide indirect assistance after the fact by using its sovereignty to shelter them from prosecution. When
sanctuary-states refuse to prosecute or extradite individuals within their territory that are responsible for
terrorist attacks against innocent civilians, they are undoubtedly committing an international delict. While such
states may not have exercised 'effective control' over those responsible for the attacks, they may well become
accomplices by way of indirect aggression.

The expression aut dedere aut judicare (extradite or prosecute) is a modem adaptation of a phrase used by
Grotius: aut dedere aut punire (extradite or punish). The first treaty imposing such an obligation was the
Convention for the Suppression of Counterfeiting of 1929. 262 In the Counterfeiting Convention, a distinction
was drawn between individuals who committed offences abroad depending on their citizenship. States that
refused to extradite their own nationals were expected to prosecute them at home. In the case of non-nationals,
they were expected to prosecute them only if their internal legislation recognised as a general rule the principle
of prosecution of offences committed abroad. This distinction made it possible for states to grant de facto
immunity or asylum to persons wanted abroad, under the political offence exception.

The expression was subsequently drafted in a series of agreements that imposed the obligation to extradite or
prosecute, including the Convention on Illicit Traffic in Dangerous Drugs of 1936,263 the never adopted
Convention on Terrorism of 1937,264 the Convention on Traffic in Person of 1950,265 the Convention on
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Narcotic Drugs of 1961,266 the Convention on Psychotropic Substances of 1971 267 and, to some extent, the
Vienna Convention on Traffic in Narcotic Drugs of 1988. 268A different and quite stronger version of the
obligation to extradite or prosecute appeared in the four Geneva Conventions of 1949. Contracting Parties were
required to "search for" persons alleged to have committed acts constituting "grave breaches" of those
Conventions and to "bring such persons, regardless of their nationality, before its courts," or else hand such
persons over for trial to another High Contracting Party concerned. 269

A somewhat different formulation is contained in article 7 of the 1970 Hague Convention for the Suppression

of Unlawful Seizure ofAircraft.270 This formulation requires the state in which an alleged offender is found to
extradite the suspect to a state territory which has jurisdiction over the offence (such as the state of registry of a
hijacked aircraft), or, if it does not extradite, "to submit the case to its competent authorities for the purpose of
prosecution." This formula is also used in the Montreal Convention on Unlawful Acts Against the Safety of

Civil Aviation of 1971,271 the New York Convention on Crimes Against Internationally Protected Persons of
1973,272 the Hostages Convention of 1979,173 the Convention on the Physical Protection ofNuclear Material of
1980,274 the Torture Convention of 1984,275 the Rome Convention on the Safety of Maritime Navigation of
1988,276 and the Mercenaries Convention of 1989. 277 Variants appear in the GAS Terrorism Convention of
1971,278 the European Terrorism Convention of 1977,279 and the GAS Torture Convention of 1985. 280 With the
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exception of the Apartheid Convention 281 of 1973, a version of the 1970 Hague formula appears in practically
every subsequent multilateral treaty requiring the repression of an international offence. 282 The relatively recent
International Convention for the Suppression ofterrorist bombing, for example, uses unambiguous language in

article 8.1 :
The State Party in the territory of which the alleged offender is present shall, in cases to which article 6 applies, if it
does not extradite that person, be obliged, without exception whatsoever and whether or not the offence was
committed in its territory, to submit the case without undue delay to its competent authorities for the purpose of
prosecution, through proceedings in accordance with the laws of that State. Those authorities shall take their decision
in the same manner as in the case of any other offence of a grave nature under the law of that State. 283

As traditionally defined, customary international law is composed of rules of conduct generally observed by
states in their mutual relations and regarded by them as legally binding. There must be a general state practice
and it must be recognized by them as law. Both elements are essentia1. 284 Rules that states do not generally
follow, as was sometimes the case of aut dedere aut judicare, would not normally qualify as rules of customary
law. Humanitarian norms of international law, however, have been 'universalised' as customary rules with only
marginal consideration of state practice.

285

Such was the case at the Nuremberg Tribunal for war crimes and

crimes against humanity. The same can also be said about the International Court of Justice's finding in the
Nicaragua judgement that common article 3 was declaratory of international custom when it stated:
"Essentially, principles deemed deserving of recognition as positive law by the international community have
become such even in the face of inconclusive or contrary state practice." 286

The universal condemnation of terrorism coupled with the reiteration of the "extradite or prosecute" formula in
numerous agreements may in fact serve to indicate the emergence of a general obligation of customary
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international law, either with respect to 'particular treaty offences, with respect to a class of international law
offences, or with international offences as a whole' .287 Though it is perhaps too early to claim that the
obligation to extradite or prosecute suspected terrorists is representative of international customary law, a
number of humanitarian law offences such as aggression, genocide, war crimes and crimes against humanity
require that states respect this obligation, without which these offences would go unpunished. Like piracy, these
crimes have been so universally condemned that nations have agreed to outlaw them and provide universal
jurisdiction over them.

When considered as a whole, it is becoming increasingly clear that terrorism-including hostage taking,
kidnapping, terrorist bombing, hijacking and sabotage of civil aircraft (or any other violence against innocent
civilians)-ean also trigger the universality theory ofjurisdiction. 288 Though we may still be "in a twilight zone
between no international criminal law and a fully-developed international criminal law," terrorism consists of
acts universally condemned as common crimes by every civilized society.289 Since terrorism involving the
killing of non-combatants is undoubtedly contrary to international law, the corresponding obligation to
prosecute or extradite individuals responsible for such attacks is also paramount,290 As early as 1975, Irish
Attorney General Mr. Costello remarked that, of all possible methods for ensuring that international offenders
are brought to trial, the obligation to extradite or prosecute seemed to be "the one which the international
community favours. ,,291 Nevertheless, the shortcomings of international criminal law are well expressed by
Robert Friedlander:

The difficulties of initiating and developing a meaningful international criminal law, when dealing with state
sponsored or state fostered violations of prevailing norms, are similar to those relating to the international protection
of human rights. Who bears the penalty for human rights violations? To be even more precise, what are the penalties?
Who is to enforce them, and where are the mechanisms?292
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As they involve the deliberate targeting of non-combatants, acts of terrorism are virtually indistinguishable
from war crimes, except that they occur in the absence of armed conflict. Having occurred in peacetime, it is
largely for this reason that Interpol has described the attacks of September 11 th as crimes against humanity.293
Although it may currently lack the specific jurisdiction to undertake prosecutions for crimes committed in
peacetime against innocent civilians, the International Criminal Court may very well evolve as the main forum
for the prosecution of international terrorists. It is not too difficult to imagine how international crimes
regulated by treaty (hostage taking, terrorist bombing, ect.) may one day be added to its list of crimes, or that a
particularly open minded bench of justices may favour an interpretation of crimes against humanity that
294
includes violent acts ofterrorism.

While refusing to extradite wanted fugitives for legitimate reasons (provided for by law and determined by an
independent tribunal) may not render a state an 'accomplice' to a terrorist attack, states that otherwise provide
international criminals with safe-haven and immunity from prosecution must be willing to face the
consequences of their actions. As expressed by President George W. Bush: "If you harbor terrorists, you are a
terrorist. If you train or arm a terrorist, you are a terrorist. If you feed a terrorist or fund a terrorist, you're a
terrorist, and you will be held accountable by the United States and our friends. ,,295 The recently enacted Patriot
Act of 2001 provides jurisdiction over certain crimes committed against U.S. assets abroad but also pronounces
at section 803 the extensive "prohibition against harboring terrorists:"

(a) Whoever harbors or conceals any person who he knows, or has reasonable grounds to believe, has committed, or is
about to commit, an offence under section 32 (relating to destruction of aircraft or aircraft facilities), section 175
(relating to biological weapons), section 229 (relating to chemical weapons), section 831 (relating to nuclear
materials, paragraph (2) or (3) of section 844(f) (relating to arson and bombing of government property risking or
causing injury or death), section 1366(a) (relating to the destruction of an energy facility), section 2280 (relating to
violence against maritime navigation), section 2332a (relating to weapons of mass destruction), or 2332b (relating to
acts of terrorism transcending national boundaries) of this title, section 236(a) (relating to sabotage of nuclear
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facilities or fuel) of the Atomic Energy Act of 1954 (42 U.S.c. 2284(a», or section 46502 (relating to aircraft piracy)
of title 49, shall be fined under this title or imprisoned not more than ten years, or both?96

State sponsored terrorism can involve a state that permits free entry or grants safe haven or safe passage of a
known terrorist who flees from one country to another. It is not limited to giving direct material or logistical
support. As this current study suggests, a state should be responsible as an accessory-after-the fact when it fails
to punish or extradite terrorists that have killed innocent civilians. If a state harbours fleeing terrorists or
refuses to effectively deal with individuals launching 'armed attacks' from its territory, the state ought to be
held as a principal to the crime of aiding and abetting. A state may therefore be held responsible for an attack
launched by non-state agents that it subsequently endorses, even tacitly.
In its judgement of May 24th , 1980, the International Court of Justice found that public statements of approval
by Iranian authorities following the take-over of the US embassy in Teheran in 1979 created a liability for that
state. 297 It concluded that Iran had violated obligations owed by it to the United States under existing
Conventions between the two countries, as well as general rules international law. The Court went on to declare
that the impending violations engaged its responsibility and that the Iranian government was bound to secure
the immediate release of the hostages, to restore the Embassy premises, and to make reparation for the injury
caused to the United States government.
It expressed that while the events of November 4th , 1979, could not, for lack of sufficient information, be

directly attributed to the Iranian state, its officials had done nothing to prevent or stop the take-over, and certain
organs of the Iranian state had actually endorsed the acts and decided to perpetuate them. Accordingly, the
actions of students and individuals not employed by the state were transformed into proxy acts of the Iranian
state. By not obliging the militants to withdraw from the premises and release the hostages, the Court found the
government of Iran responsible for the attack. When a sanctuary-state fails to react to terrorist attacks by not
moving against its perpetrators, it may as the ICJ stated in the Tehran Hostage Case be responsible of indirect
.
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For example, by failing to prevent the planning of terrorist activities on its territory and then refusing to bring
those responsible to justice, Afghanistan clearly failed in some of its most basic international duties. The
sheltering of Bin Laden, which began long before September 11 th , could simply have been interpreted as
insistence on Afghan sovereignty. Certainly, the refusal to extradite Bin Laden could not in itself have sufficed
to impute his acts unto the Taliban, any more than daily refusals to extradite by states all over the world are
deemed an endorsement of a criminal's wrongdoing. Beyond the Taliban's initial failure to uphold its duty to
protect members of the community by acquiescing to the presence of international terrorists, its refusal to
prosecute or extradite - or even arrest and investigate Bin Laden, may very well have amounted to the type of
subsequent support discussed by the International Court in the Teheran Hostage Case.

Providing moral support or economic assistance to individuals or groups so that they can wage peaceful
resistance may be insufficient to attribute responsibility to a state. Providing military support, or any form of
assistance that will be used to conduct 'armed attacks' against a state is a wholly different matter, especially
when innocent civilians are targeted. Though in certain cases a state may be justified in providing assistance to
resistance groups fighting oppressive and unelected tyrants, providing support of any kind to terrorist groups is
always unlawful. Any state that does, either directly or indirectly, is liable for its actions. Perhaps not criminally
as states cannot yet be held to criminal liability, but certainly according to the Law of Peace and State
Responsibility.299

Many questions regarding the applicable standards of proof may be raised at this level, such as the necessary
evidence to demonstrate 'effective control' or participation in acts of terror. Such questions are deserving of
entire studies in themselves and are beyond the reach of this research. Yet the presumption of innocence, as
regards to individuals but also states, must be retained as it is recognised as a general principle of law by all
civilised nations. Although presentation before the Security Council might allow the use of evidence that
would not be considered credible in a court of law, its decisions would for most practical purposes remain
political ones rather than legal ones. As a credible analysis based on a 'beyond a reasonable doubt' or 'balance

of probabilities' standard may not obtain in such a politicised forum, clearly the onus of proof must remain
high.
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Indeed, it would be hugely shameful if a state could be bombed (a dire consequence, needless to say) on the
basis of evidence that would be substantially weaker than that required, for example, to engage its international
responsibility before an international tribunal. The laws of Peace and of State responsibility are perhaps two
distinct and separate regimes, but it seems elementary that one should only have to answer for attacks for which
one is responsible. Although State Responsibility may vary depending on a number of factors such as the
severity of an attack and the availability of credible evidence, the duty to either extradite or prosecute is a very
difficult obligation to neglect when the crime in question amounts to an armed attack against innocent civilians.
In an international system that is sti11largely decentralised, states are not entitled to acquiesce in violations that
affect the international community in its entirety.

II. Forceful Operations and the Protection of Nationals 'Abroad'
A)

The Use of State Force outside the Context of Armed Conflict

The unchecked targeted killing of individuals, usually terrorists, is casting doubt on a potentially legitimate
counterterrorism measure of self-defense. Acting clandestinely and killing without accountability, assassins that
embark upon such operations outside the context of armed conflict are committing extrajudicial executions on
behalf of their governments. Though it is not necessary for a victim-state to respect the right to life as
understood by human rights law when using force in self-defense against a state, it is always necessary to
justify such measures according to the right to life when acting against individuals outside this context. The use
of targeted killing can only be permitted in the absence of armed conflict when necessary for the protection of
life. The following section will discuss the implications of ignoring human rights when using force abroad in
the absence of armed conflict.

The use of international force to protect nationals, whether those at home or abroad, can invariably be justified
in terms of self-defense. 30o While the right to rescue, arrest, neutralise, or prosecute criminals lies principally
with the central authority of every sovereign nation, it is incumbent upon every other state to ensure that all
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members of the international community uphold their basic duties regarding the protection of innocent life. In
response to armed terrorist attacks directed or supported by states, the use of state force to rescue, arrest or
neutralise individuals abroad can very much amount to self-defense. When a sanctuary-state is unable or
unwilling to meet its basic responsibilities relating to the protection of states and human life in general (which
definitely include the obligations to arrest or neutralise wanted terrorists and rescue hostages), member-states of
the United Nations- and particularly those targeted- have the important task of ensuring that law and order can
be secured. By peaceful means whenever possible; by more forceful one's when absolutely necessary. The
protection of nationals 'abroad' therefore concerns not just the right of a state to intervene on the territory of
another to protect its nationals residing abroad, but also the right of each to protect its domestic populace from
illegal violence through forceful actions taken abroad.

As unauthorized responses to 'armed attacks,' forceful responses to terrorism allow states to explore a
multitude of options that vary in degree and severity. Circumstances requiring, the following options can
usually be justified as self-defensive response to terrorism. At the summit of these always lies the waging of
war or armed conflict against a state or terrorist element within it. The fate of the Taliban in Afghanistan
embodies this first and most severe response, while the involvement of foreign soldiers in the repression of
terrorist violence represents another that is closely related, especially when military force is used against
individual or group terrorists. Next is the use of military strikes to destroy terrorist bases and infrastructure,
practiced almost routinely by Israel and the United States against states that harbor terrorists. With little risk to
the forces of defending states, targeted bombings can sometimes provide strategic and defensive advantage.
They nevertheless offer a heightened potential for civilian casualties. 3D!

The following step in this scale of state prerogatives involves the use of limited operations to arrest or kill
wanted terrorists. Though nearly as offensive as military strikes as they involve the use of force and a violation
of sovereignty, such responses can be less severe given their secrecy and targeted nature. It is nonetheless
important to note that targeted killings are not distinct from operations to "arrest or neutralize" terrorists in
foreign jurisdictions. In fact, regardless of whether or not lethal force has been previously authorised, all
targeted killings (in the absence of war) ought to be referred to as operations to "arrest or neutralise". Seeing as
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though unarmed soldiers placed "hors de combat" or willing to surrender must be given a chance to do so and
not killed arbitrarily, it is only natural that terrorists being targeted as combatants also be granted this courtesy.
In the scale of state prerogatives, targeted killings are defined above-all by the unmistakable presumption that
forceful operations will likely end in the death of those targeted unless arrest is suddenly made possible.
Finally, rescue operations for the liberation of hostages or kidnapped victims complete the list as the least
severe.

Any such use of military force against individual terrorists and the states that support them can qualify as
legitimate self-defense, but each response reveals a purpose and resort to force that is greater than the previous.
In summary, they are: 1) the use of armed conflict or war against a state that supports terrorism or as an aid to

the state in fighting armed terrorist groups within it; 2) the use of limited military strikes to degrade terrorist
capabilities and deter states that support them; 3) the use of force, overt or covert, to specifically arrest or kill
individuals responsible for terrorist attacks; 4) the use of force, overt or covert, to rescue individuals, usually
nationals, held against their will. These responses listed above are all subject to the requirement of self-defense
and each must serve a legitimate defensive purpose or else pass as aggression.

A victim-state that uses force abroad to protect its population against unlawful violence does not necessarily
violate the prohibition on the threat or use of force. The right to protect nationals abroad is compatible with
article 2(4) of the United Nations Charter, for such action is consistent with the purposes of the organisation,
and further justifiable by the inherent right of self-defense provided at article 51. Force that is aimed at saving
life and arresting individuals that have killed innocent civilians is not taken directed primarily against the
"territorial integrity or political independence" of the state itself. Common criminals not employed by the
government are firstly the primary targets, and given their strictly defensive nature, such operations taken in
response to armed attacks cannot be considered aggression:

Action undertaken for the purpose of, and limited to, the defense of a State's political independence, territorial
integrity, the lives and property of its nationals (and even to protect its economic independence) cannot by definition
involve a threat or use of force 'against the territorial integrity or political independence' of any other state. 302
Article 2(4) of the UN Charter left the right of self-defense unimpaired, which prior to 1945 included the right
to protect nationals abroad. The use of the term 'inherent' at article 51 further suggests an intention to preserve
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existing aspects of the customary right of self-defense. It is therefore unlikely that the right to use force on
foreign soil to protect or rescue one's nationals from attacks was removed in the post-1945 security
environment. Likewise, there is nothing to suggest in the General Assembly's most authoritative commentary
on article 2(4), the Declaration ofPrinciples on Friendly Relations, expressly or implicitly, that the use of force
.
1s ab road IS
. proh·b·
to protect natlOna
lIted .303

When the nationals of a state are threatened with loss of life or serious injury on foreign soil and the only way
to protect them is through the use of targeted killing, then such action can be justified by article 51 of the UN
Charter. Protecting one's population from unlawful violence by neutralising those responsible for it, and
whenever possible, bringing them to justice, is an integral part of self-defense. Because population is an
essential component of the state, it is perfectly possible to treat an attack on a state's nationals as an attack on
the state, especially when its purpose is to intimidate the state in question. 304 Though they must not serve to
promote political and financial interests, there is little doubt that targeted killings can be justifiable when their
intended purpose is to save lives by preventing acts of terrorism.

Moreover, it is not defining that the practice of "arresting or neutralising" terrorists on foreign soil is not
'general' but confined to a few states. This factor, as in operations to rescue nationals abroad, has been cited to
demonstrate that the practice lacks the degree of wide-spread support required for a customary right to emerge.
Though the practice of using limited force abroad is somewhat limited, few states have the resources and
capabilities to undertake such operations, not to mention the fact that terrorist attacks can only seldom be linked
to nation states. Referring to rescue operations, Bowett wrote:

This argument is of doubtful validity because few states have the capacity to plan and execute what may be a very
difficult and hazardous operation. And the practice of States can only mean the practice of those States with capacity
to act in a particular way. Moreover, happily, the instance of abuse of aliens to a degree warranting armed protection
by their national State are not numerous and so, necessarily, the practice is limited. 305
In reality, operations to "arrest or neutralise" terrorists on foreign soil can be justified by the same reasoning

that allows for the rescue nationals abroad, so long as they are taken only in response to 'armed attacks' when
the sanctuary-state is unable or unwilling to act and less forceful alternatives are unavailable. However, the
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deployment of specialized commando units to arrest or neutralise terrorists raises serious questions concerning
the proper use of force and the role of the military. Few may question the deployment of elite troops, as in the
Entebbe raid, to rescue hostages, yet the infiltration of forces abroad to intentionally kill wanted individuals can
be troublesome, especially when undertaken in states that do not support them, in the absence of actual armed
conflict.

No unit better illustrates this than the Twenty-second Special Air Service (SAS) Regiment of the British Army.
As the threat of international terrorism grew after World War II, the SAS began to focus on counterterrorist
strategies, and groups like the Irish Republican Army (IRA) were completely taken aback by its unconventional
tactics. Unlike the police, the SAS were known for killing terrorists during operations. A deep sense of injustice
spread along the Irish countryside and the SAS quickly became known as "killer squads" and examples of
"British terrorism.,,306 The British were fuelling popular resentment and providing the IRA with new recruits,
all the while having only a limited and temporary impact on the perpetration of terrorist attacks. With the help
of the European Court of Human Rights, the people of England have since realised the drawbacks of using
extrajudicial killings, favouring instead to contain terrorists by fighting them relentlessly in a manner that is
controlled and effective.

Though Special Forces have been known to use only lethal force rather loosely, the truth is that such forces are
highly trained assets capable of exercise remarkable degrees of restraint and marksmanship. Because they
specialise in the rescue and extraction of hostages, these units possess enormous abilities in the selection of
targets and the neutralisation of threats. Such attributes can also be extremely useful when effecting
international operations to arrests or permanently incapacitate. Inevitably, success in fighting terrorism will be
increasingly determined by the ability of states to quickly and effectively infiltrate Special Forces into
designated crisis areas. The fact that military assets will be used to conduct what are essentially police
operations is understandable, since only the best trained individuals should be selected to conduct missions
abroad.

Probably the most spectacular rescue occurred in 1997, when rebel forces took over the Japanese ambassador's
residence in Lima, Peru. After months of unsuccessful negotiations, Peruvian President Fujimori gave the order
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that commenced the precise rescue operation that freed all but one hostage. Months of preparation and planning
in conjunction with American Special forces produced probably the best choreographed operation 'known' to
this day. However, such operations don't always unfold as planned, as demonstrated by the unsuccessful
operation to rescue, on April 24/25 1980, American hostages held in the U.S embassy in Tehran.

The presence of such troops is nonetheless a serious security threat to the sovereignty states. Matters would
change significantly, however, if arrest warrants were emitted by international tribunals and those listed were
perceived by all as legitimate candidates for arrest and detention. The most recent initiative to adopt a European
arrest warrant is seen as a major reform in streamlining international cooperation and a departure from
traditionally cumbersome procedures. The issuance of such warrants allows for the arrest of subjects anywhere
in Europe and authorises law-enforcement agencies of the European Union to bring the suspects before the
court that issued the warrant, making the need for conventional extradition within Europe irrelevant,307 In such
situations, it is more difficult to contest the validity of operations to arrest because an independent and impartial
tribunal has requested the state action. Perhaps some day a similar process will be duplicated internationally.

Technology must also play an important role in the fight against terrorism. Although the military and its main
contractors have already developed sophisticated unmanned vehicles to provide constant aerial surveillance or
deliver munitions, non-lethal weaponry has received little attention and funding in comparison. 308 The
European Court has nonetheless emphasised the importance of such technologies in law enforcement
initiatives. 309 Instead of sending individuals into high-risk situations, the use of more sophisticated and mobile
unmanned robots similar to those used by bomb squads could serve as a strong deterrent to terrorists and
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prevent loss of life.

310

Modem technology could provide intervening officers with crucial imagery and the

option of using incapacitating force (such as electric discharges, nets or lasers) without causing death.
Although non-lethal technologies and highly trained forces are essential for the protection of nationals 'abroad,'
what the world needs most is leaders capable of exercising the necessary judgment to know when to use them,
and the common sense to adopt policies that will help prevent attacks, not cause them. Although forceful
operations may at times be necessary to protect life and prevent armed attacks, nations willing to lawfully
undertake them must do so according to a legitimate right of self-defense. When Special Forces are mandated
to undertake dangerous missions on foreign soil, it is crucial that their objectives always be defensible
according to recognised principles of law and reason.

The longstanding problem is that situations requiring the arrest of international terrorists or the liberation of
hostages (on the territory of a state that is either unwilling or unable to act) cannot be entrusted to an impartial
police force representative of the global community. Interpol, the "international police force," is an organisation
of 146 member states whose primary mission is to collect and disseminate information regarding the status and
whereabouts of particular international criminals. Though "in the popular press, Interpol is tagged with the
image of an organisation having the power to investigate and arrest criminals ... Interpol does not have the
power to investigate or arrest suspects.,,3!! Since the United Nations has traditionally been charged with
overseeing the relations between states, it has not involved itself deeply in the pursuit of terrorists beyond those
situations that evolved in the context of genocide or ethnic cleansing. Because the UN only facilitates
cooperation between national law-enforcement agencies and does not take a pro-active role in assuming these
tasks, it has in the process forfeited a valuable opportunity to demonstrate the need to respect human rights
when conducting what are essentially law-enforcement operations on foreign soil.
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The Security Council is of course the organ best placed to confer legitimacy to any use of international force,
including operations to "arrest or neutralise." Article 24 of the UN Charter confers upon the Council the
"primary responsibility for the maintenance of international peace and security." The Security Council is
responsible for determining "the existence of any threat to the peace, breach of the peace, or act of aggression"
(article 39), and for taking "such measures as embargoes, sanctions and the severance of diplomatic relations to
redress the situations" (article 41), and should the Council consider such measures to be inadequate, "such
action by air, sea or land forces as may be necessary to maintain or restore international peace and security"
(article 42). In other words, the Security Council is the ultimate guarantor of the peace and the international
organ responsible for assessing the lawfulness of armed force. In its report on humanitarian intervention, the
International Commission on Intervention and Sovereignty wrote:

The UN, with the Security Council at the heart of the international law-enforcement system, is the only organisation
with universally accepted authority to validate such operations [...] The Commission is in absolutely no doubt that
there is no better or more appropriate body than the Security Council to deal with military intervention issues for
human protection purposes.312
The Security Council, however, has only once before used its authority to sanction a state refusing to
"prosecute or extradite" individuals suspected of terrorist attacks (Libya), and never has it acted forcefullysave in the arrest of war criminals under the ad hoc tribunals-to detain or neutralise terrorists. Since the
Security Council does not undertake enforcement measures against terrorists or rescue operations, states whose
nationals are attacked are forced to assume (individually or collectively) these tasks specifically related to their
defense. When it becomes clear to a state that forceful action must be taken immediately to protect human life
and that alternatives are unavailable, it will naturally be inclined to do so. As Scheideman writes:

Nevertheless, it is important to acknowledge the reality that until viable alternatives exist for coping with terrorist
threats, the use offorce can be expected to remain a part ofa victim state's arsenal ofoptions. To insist otherwise would
render a victim state powerless to preempt planned attacks before damage is sustained. 313
Since the end of the Second World War, international law has evolved considerably to permit the prosecution
of individuals, especially those responsible for serious crimes committed during armed conflicts. The process
that started in Nuremberg and Tokyo has evolved throughout the 1990s into a complex system of international
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criminal justice with the tribunals for the ex-Yugoslavia and Rwanda, and is now maturing into a permanent
structure for the prosecution of crimes.

While the domestic laws of states are usually designed to deal with crimes like hijacking, hostage taking, and
terrorist bombing, the International Criminal Court may one day provide a valuable platform through which
states may prosecute terrorists internationally, though such crimes are currently beyond its reach. The
International Criminal Court was created largely to lift the sovereign immunity of government officials, yet its
reach extends, like its predecessors in The Hague and Arusha, to all individuals that have engaged in illegal
conduct, including military figures and rebelleaders.3 14

Though it may currently lack the jurisdiction to undertake prosecutions for crimes committed in peacetime
against innocent civilians, there is hope that the International Criminal Court will evolve as the main forum for
international criminal law-enforcement. By providing a permanent institution for the prosecution of individuals
and possibly allowing individuals whose rights are violated to seek redress, the independent Court could
certainly provide the Security Council with the legitimacy to intervene in order to prevent acts of terrorism.
Such a development would certainly bring together the international community in its struggle against
terrorism.

The existing dilemma would nonetheless persist, given that the International Criminal Court does not have any
law-enforcement personnel at its disposal. Though it could in theory provide a jurisdictional basis for the arrest
of individuals on foreign soil through the emission of international warrants, not to mention a forum to contest
abusive state actions, the Court would lack the ability to intervene to save lives. Given the complete absence of
international institutions capable of undertaking effective enforcement operations in a non-political manner,
situations that require the "arrest or neutralisation" of terrorists or the rescue of nationals abroad will likely
remain, at least for some time, the sole responsibility of states. Acting alone under the cover of self-defense,
they are likely to follow military rules of engagement, even against individuals not employed by the state.
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When military force is directed against a state that has supported armed attacks or is refusing to extradite their
authors, terrorists may in some cases be considered combatants according to humanitarian law. Situation falling
outside the context of armed interstate conflict must nonetheless first be treated as criminal law- enforcement
matters. The presumption of innocence, which is intimately linked to the right to life, effectively prohibits the
targeted killing of civilians, which in peacetime include suspected terrorists that have not yet been declared
guilty by a court oflaw. It is perhaps too easily forgotten that terror attacks are primarily problems of crime and

punishment. As the Nuremberg tribunal held, "crimes against international law are committed by men, not by
abstract entities, and only by punishing individuals who commit such crimes can the provisions of international
law be enforced." 315

As Jonathan R. White reveals: "Most criminal terrorism and a good share of political terrorism is a law
enforcement responsibility." This means that when nonpolice units assist or replace police agencies, "they must
think as the police do." He ads "despite the necessity to develop certain military tactics or employ the direct
help of the military, extrajudicial activities cannot be tolerated. For example, police and military units of some
countries have formed death squads, claiming terrorists have become too strong. If legal norms are violated,
security forces can become little more than terrorists themselves.,,316 This same reasoning can apply to
counterterrorism operations abroad, especially when states undertake targeted killings in the absence of a
legitimate right of self-defense.

Our traditional notions of security are slowly adapting to the realities of asymmetric conflict. The prosecution
of individuals following complex investigations and prosecutions is becoming as important as the projection of
military might. During a Pentagon briefing on April 15 th , 2002, Defense Secretary Donal Rumsfeld declared
that American military troops in Afghanistan, with regards to the processing of suspected terrorists and their
material evidence, should be commended for "doing what is essentially a law enforcement task.,,317 President
Bush declared himself on March 15 th , 2002, that in the second phase of the global campaign against terror, the
United States wanted "every terrorist to be made to live like an international fugitive on the run.,,318
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In a groundbreaking article entitled Using Human Rights Law for Establishing a Unified Use ofForce Rule in

the Law of Armed Conflict, Francisco Forrest Martin argues that in light of the changing character of
contemporary armed conflicts, international protections concerning the right to life should be included to
complement exiting humanitarian law. He expresses quite convincingly that in the case of "operations other
than war," which involve armed confrontations in the course of peacekeeping, anti-drug trafficking, or
counterterrorist operations, a higher standards of protection ought to apply. He writes:

Together, these opposing results from technological advances in weaponry are collapsing the bifurcation of the
normative concept of armed conflict because, in conjunction with the implementation of the idead of "international
police actions", combatants have effectively become either "criminal suspects" or "international police", depending
on one's opinion as to the underlying legality of the conflict [...] As criminal suspects, they have political and civil
rights as do civilians who are less blameworthy. It does not matter if these criminal suspects are terrorists or enemy
forces possessing substantial weaponry. As the character of armed conflict changes into one characterised best as lawenforcement actions, so too should the law governing the conduct of hostilities. 319

It is instructive to highlight that the United Nations has already provided an international standard for the use of
deadly force in peacetime in the Basic Principles on the Use of Force and Firearms by Law Enforcement

Officials,32o adopted by the Eight United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, and the United Nations Code of Conduct for Law enforcement Officials. 321 Although their provisions
are not legally binding, they provide authoritative guidance and reflect a high level of consensus by the
international community regarding the appropriate use of lethal force by law enforcement officials. They are
also consistent with the right to life provisions of the International Bill of Rights. Principle 9 of the Basic
Principles states:

Law enforcement officials shall not use firearms against persons except in self-defence or defence of others against
the imminent threat of death or serious injury, to prevent the perpetration of a particularly serious crime involving
grave threat to life, to arrest a person presenting such a danger and resisting their authority, or to prevent his or her
escape, and only when less extreme means are insufficient to achieve these objectives. In any event, intentional lethal
use of firearms may only be made when strictly unavoidable in order to protect life. 322
This article in a sense describes both the jus ad bellum andjus in bello of peacetime, because it describes when
and how lethal force can be lawfully resorted to. Principle 5 also states:
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Whenever the lawful use offorce and firearms is unavoidable, law enforcement officials shall:
(a) Exercise restraint in such use and act in proportion to the seriousness of the offence and the
legitimate objective to be achieved;
(b) Minimise damage and injury, and respect and preserve human life;
(c) Ensure that assistance and medical aid are rendered to any injured or affected persons at the
earliest possible moment;
(d) Ensure that relatives or close friends of the injured or affected person are notified at the
" POSSI"bl e moment. 323
earIlest

This article represents another more detailed perspective onjus in bello, as it pertains to the requirements that
must be met in order for the use of deadly force to qualify as admissible means in peacetime. Principle 7 further
requires that governments ensure that arbitrary or abusive use of force and firearms by law enforcement
officials be punished as a criminal offence under their law. In a similar manner that the Civil Rights Covenant
and European Convention prohibit derogation of the right to life during public emergencies, Principle 8 also
provides that "Exceptional circumstances such as internal political instability or any other public emergency
may not be invoked to justify any departure from these basic principles.,,324 Finally, Principle 10 states that:

In the circumstances provided for under principle 9, law enforcement officials shall identify themselves as such and
give a clear warning of their intent to use firearms, with sufficient time for the warning to be observed, unless to do so
would unduly place the law enforcement officials at risk or would create a risk of death ot serious harm to other
persons, or would be clearly inappropriate or pointless in the circumstances of the incident.

Under international human rights law, the above stated standards relating to the use of deadly force, like those
concerning the right to life, apply not only to law enforcement officials, but to military and security forces
acting in such a capacity as well. The United Nations Code of Conduct for Law Enforcement Officials provides

interesting insight on this matter. Article 2 requires that "In the performance of their duty, law enforcement
officials shall respect and protect human dignity and maintain and uphold the human rights of all persons." 325
In its commentary to article 1 regarding the definition of law enforcement officials, it is further stated: "The

term [law enforcement officials] includes all officers of the law, whether appointed or elected, who exercise
police powers, especially the powers of arrest or detention. In countries where police powers are exercised by
military authorities, whether uniformed or not, or by state security forces, the definition of law enforcement
officials shall be regarded as including officers ofsuch services.,,326
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In addition to justifying targeted killings as acts of war to remove them from the scope of human rights law, it
is a near certainty that states will also deny the applicability of the International Bill of Rights to individuals
abroad suspected of being terrorists, claiming that its provisions were not designed to protect civilians from the
actions of foreign governments.
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However, human rights law does apply to states when they extend their

jurisdictions through security forces abroad. Just like the military of a state can incur responsibility when
humanitarian law is violated in armed conflict, so can the intelligence and security forces of a state create
against it a liability when human rights law is transgressed in peacetime.

The difference lies in the absence of mechanisms, judicial or otherwise, to ensure that states will uphold their
freely agreed upon norms, in this case human rights treaties. This in tum is symptomatic of a greater
characteristic of international law: that no binding supranational structure can effectively dictate the conduct of
states. Though states are expected to fulfill in good faith their agreements under the principle of pacta sunt
servanda, sovereign nations are still held to good behaviour by account of their own consent. 328 It is, therefore,
all the more important for states to extend their laws against murder to all individuals within their territory and
subject to their jurisdiction. This would clearly extend, regardless of location, to foreign criminals or terrorists
under their custody, as well as those "potentially in their custody" that will not be arrested because they will
instead be killed.

To avoid abusive state policies, all democratic nations require that law-enforcement agencies abide by
constitutionally protected norms of human rights law. They also allow courts to study the circumstances
surrounding the arrest of suspected individuals and to sanction abusive state conduct. The right to kill, needless
to say, is never permitted unless it is necessary for the survival or protection of others. Human rights law,
however, has not yet evolved sufficiently to sanction violations of the right to life by states acting on foreign
soil. International human rights treaties may in theory have subjugated all state security forces to the same
327
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standard regarding the right to life and the use of deadly force, yet such initiatives have thus far avoided any
specific inter-jurisdictional issues. Although human rights law has evolved as such within the European theatre,
a similar process has not yet been duplicated internationally. In Loizidou v Turkey (1995), the European Court
of Human Rights held at 101:

The responsibility of a Contracting Party may also arise when as a consequence of military action- whether lawful or
unlawful- it exercises effective control of an area outside its national territory. The obligation to secure, in such an
area, the rights and freedoms set out in the ECHR derives from the fact of such control whether it be exercises
directly, through its armed forces, or through a subordinate local administration. 329
It is a hallmark of despotic and totalitarian regimes to employ large numbers of secret police or intelligence

agents, and to use arbitrary measures such as torture and executions. Although this phenomenon has been
experienced by most nations domestically through the repression of civil liberties, it is also being proven true in
the case of clandestine agents acting abroad. Operating, as they often do, under cover and in plain clothes, such
forces must be closely monitored and amenable to the control of human rights law, even when they operate on
foreign soil. 330 A failure to do so may be as misconstrued as aggression. On this, Brownlie wrote:

There can be little doubt that the use of force is commonly understood to imply a military attack, an 'armed attack' by
the organised military, naval, or air forces of a State; but the concept in practice and principle has a wider
significance. The agency concerned cannot be confined to the military and other forces under the control of the
ministry of defense or war, since the responsibility will be the same if a government acts through 'militia,' 'security
forces,' or 'police forces,' which may be quite heavily armed. 331
Until human rights violations by states against individuals abroad can be sanctioned by international law,
various forms of judicial enforcement mechanisms, domestic and international, will be required to prevent
arbitrary deprivations of life. Using intelligence assets and secret police to fight international terrorism abroad
is perhaps inevitable. 332 It is possible, however, to adopt measures that will ensure that such forces respect the
basic rights of individuals. Rather then perpetuating an outdated cold war mentality, states have an opportunity
to transform the existing perception that foreign security and intelligence forces are conducting aggressive
warlike operations.
329
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That is, until in every state a sense of order based on the rule of law prevails. The Democratization of the world
is an encouraging sign on this front, yet the growing economic inequalities that dominate most modem societies will
continue to hinder this process at the detriment of security unless greater importance is granted to such concerns.
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While efforts by military, police, and foreign security and intelligence forces are crucial to the prevention,
control and suppression of international criminality, they must nonetheless be conducted according to
predetermined guidelines to ensure accountability. Absent any regulation, there are dangers that uncontrolled
enforcement will lead to human rights abuses, and possibly further threaten international peace and security. If
states are serious about using targeted killings in the name of security, than they must be willing to justify and
control them. As Alan m. Dershowitz writes, "Unless we are prepared to impose some limits on the use of
torture or other barbaric tactics that might be of some use in preventing terrorism, we risk hurtling down a
slippery slope into the abyss of morality and ultimately tyranny.,,333

B) Life: The Great Divide

The reaction to the events of September 11 th has had a significant impact not only on terrorists, but on human
rights in general. To gain the upper hand, a number of states have adopted policies that undermine, and in some
cases flatly contravene, basic human rights and fundamental principles of law. As a result, many states are
becoming increasingly critical with the general demise in civilliberties. 334 Since democratic states share similar
conceptions of justice based on the rule of law, most of these issues concerning civil liberties will in time be
successfully resolved. The question of targeted killing, however, is legally and morally unavoidable, and
infinitely thornier. It involves the revival of fundamental differences between democratic states regarding the
use oflethal force and the right to life, notably with regard to capital punishment.

The basic tenant of this study is that it is not appropriate nor legally defensible to target individuals according to
military rules of engagement unless they are offering armed resistance in the course of a military campaign (as
was the case in Afghanistan in 2001) or are somehow supported by hostile states responsible for 'armed
attacks'. The use of lethal force in situations falling outside this scope cannot be justified merely by the rules of
333
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armed conflict. Given the foreign dimensions of targeted killing and the ease with which governments can
claim a right of self-defense, it is all the more important that such measures also be reconcilable with human
rights law, especially since targeted killings will probably occur clandestinely in states that do not support
terrorism.

The American administration, as conveyed by the first Chapter, has not declared its intention to use targeted
killing only when necessary for the protection of life. Instead, it has used its foreign policy prerogative of
waging war to render lawful the killing of what it considers combatants. In doing so, it has transformed alQai'da into a state-like entity whose engagement will be regulated by The Hague and Geneva Conventions. The
effect of this policy has been to remove from the sphere of human rights law the killing of suspected terrorists
on foreign soil. This reasoning also implies that "terrorists" can be killed as "combatants" in any state, friendly
or not, in the absence of armed conflict. When the defining territorial and sovereign elements are removed from
the scope of armed conflict, the impact of military operations on civilian populations can only spell disaster.

When using force to "arrest or neutralise" terrorists in countries where there is no war, it is crucial that states
respect, whenever possible, the rules of engagement applicable in peacetime. I sincerely believe that overtly or
covertly, the use of targeted killing outside the context of armed conflict must be justified by a legitimate right
of self-defense against a particular state, or else conducted in a manner consistent with the right to life. As
measures of counterterrorism taken on foreign soil, it may be that military forces or intelligence operatives will
be involved in the execution of targeted killing operations. This does not imply that humanitarian standards of
law ought to apply without consideration for human rights law.

The violations of sovereignty which occur as a result of targeted killings are truly derived from a primary
violation, namely that of an individual's right to life. When a state engages another militarily, the rules of
armed conflict apply because two opposing nations are fighting one and other. When a state uses force abroad
against individuals that are not state-agents, the relationship is quite different. Victim-states that undertake
operations to detain or neutralise suspected terrorists on foreign soil are not necessarily engaging in armed
conflict. Instead, they are performing enforcement tasks that would otherwise be the responsibility of local
governments, or perhaps the international community, in light of the formers' failure to do so.
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If every governing authority is expected domestically to respect basic human rights law, why would the forces
of another state acting on its behalf be absolved of such an obligation? The answer, at least on the surface, is
quite simple. Any international use of force is regulated primarily by humanitarian law, not human rights law.
When sovereign nations clash militarily, humanitarian law prevails. When nations use force on foreign soil
without obtaining prior consent from the territorial state, the impending incursion, even when directed at
individuals not employed by the state, may be considered aggression. Yet if all sovereign leaders are expected
to respect human rights within their own jurisdictions, it follows that they must also do so when acting outside
of them.

What is defining is not only the territory on which operations to "arrest or neutralise" take place, but the type of
relationship that marks every use of force by states. When military operations are taken overtly by a sovereign
state primarily to compel another to abandon its support of terrorists or human rights abuses, humanitarian law
will invariably apply. When nations use clandestine operations to "arrest or neutralise" terrorists that are
supported by states (directly or indirectly), elementary considerations of justice require that existing human
rights standards be respected whenever possible, including those concerning the use of deadly force by lawenforcement officials.

Applying automatically the rules of armed conflict would allow powerful governments, so long as some
military advantage was secured, to kill civilians on foreign soil that it considered expendable without having to
compensate them or their families, and further permit the intentional killing of suspected terrorists that could
otherwise be arrested. Yet terrorist suspects cannot be targeted and killed as combatants without due regard for
their basic human rights in states where there is no war. 335 In a similar way that multilateral coalitions, or the
Security Council for that matter, must respect the principles and dictates of humanitarian law when conducting
military operations and respect human rights when conducting law-enforcement operations, so victim-states
must also when conducting operations to "arrest or neutralize" wanted terrorists abroad, which are in fact a
mixture of both. Acting unilaterally cannot provide additional privileges or immunities that would not
otherwise be granted multilaterally.
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The Bush administration declaration that only Taliban soldiers, and not al-Qai'da members, were entitled to the protections
of the Geneva Convention, illustrates this point well. If the al-Qai'da members are targeted like combatants of the Taliban
government, why would they not be entitled to the same Prisoners of War (P.O.W.) status? If they are targeted according
to the rules of armed conflict, they should at least be processed as such if they are captured. Declaring them illegal or
unlawful combatants does not change the fact that they must either be processed as combatants or criminals, and treated
accordingly.
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If a state lacks the right to use force on the soil of a particular state, it is quite unreasonable to allow it to kill
individuals in the first place. To allow it to kill individuals according to humanitarian standards of law in the
absence of armed conflict or a link between the sanctuary-state and those targeted is simply absurd. It may also
be aggression. What seems to emerge is that the rules of armed interstate conflict are wholly insufficient in
themselves to regulate in peacetime the use of counterterrorism measures by states against individuals abroad.
However menacing the threat of international terrorism may seem, the state cannot circumvent human rights
provisions that prohibit arbitrary deprivations oflife in peacetime by artificially applying the rules of war.

Beyond the impact of ignoring the provisions of the International Bill of Rights when acting outside one's
borders, what logic is there in denying foreigners the basic human rights that western nations have fought so
fiercely to promote? In fact, why would democratic states even deny foreigners the protections embedded in
their national constitutions?336 Though terrorists on foreign soil are not usually protected by domestic human
rights documents like the American Bill ofRights or the Canadian Charters ofRights and Freedoms, they are
undoubtedly subjected to the extension of a state's jurisdiction by way of their security forces. Though it may
be necessary to create new limitations for rights that operate in an international context, denying the
applicability of national constitutions to individuals detained by their forces abroad is both imprudent and
unsound.

The American administration has done so recently in detaining mostly Taliban and AI-Qaida fighters at Camp
X-Ray, Guantanamo Bay. Their location was apparently chosen to limit the applicability of the U.S.
Constitution, as though it could not be applied to individuals outside American territory but under its authority.
In response to a transfer of prisoners in Afghanistan by Canadian Special Forces to American authorities, the

Canadian Prime Minister made a similar judgement, noting that the issue could not engage Canadian Charter
provisions because the detainees were never on Canadian soil in the first place. While these governments may
be correct in that those detained will not be able to claim the constitutional protections of these documents
because they have no legal recourse given the total absence of territorial link, it is false to assume out of hand
that governments are free to violate domestic human rights provisions outside their territories.
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In the case of the Canadian exchange of prisoners arrested in Afghanistan by Joint Task Force II (JTF II), it is
important to take heed of the fact that those detained were captured in the course of an armed conflict.
However, Canadian military forces do fall under the jurisdiction of the Canadian Government, and so those in
its custody fall under their jurisdiction. On account of the Charter of Rights and Freedoms, and more
specifically its considerations of fundamental justice (article 7), it may have been imprudent to turn over the
prisoners without receiving assurances that they would not be executed. In the case of the United States vs.
Burns, the Canadian Court stated:

Section 25 of the Extradition Act creates a broad ministerial discretion whether to surrender a fugitive, and if so, on
what terms. While constitutionally valid, the Minister's discretion is limited by the Charter( ... )Although it is
generally for the Minister, not the court, to assess the weight of competing considerations in extradition policy, the
availability of the death penalty opens up a different dimension. Death penalty cases are uniquely bound up with
basic constitutional values and the court is the guardian of the Constitution. 337

While the Charter may not apply given that the exchange occurred on foreign soil and that none of the
defendants were Canadian, it is difficult strictly from a common sense point of view to understand why the
Minister of Justice could be limited by the Charter in his actions, while soldiers that act on behalf of the
Minister of Defense would not. Those captured may after all be executed by military commissions. 338 It is
possible also that in turning over the prisoners, Canada has violated its international obligations. At issue is the
third of the 1949 Geneva Conventions, which applies to all combatants captured in war and requires that a
"competent tribunal" be used to determine whether they are prisoners of war or illegal combatants, and to
subsequently try them. 339 Because the American administration has seemingly made this determination itself
and the individuals may be tried in secrecy, Canada may have breached one of its fundamental obligations
under international law. 340

While those detained may in the end be granted such hearings by a competent court, and it is true that none will
ever benefit from the Charter's protections, the belief that Canada's security forces should not at least be guided
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In

their actions abroad by the Charter deserves reVIew, especially since they will ultimately engage its

responsibility internationally. In R. v. Cook, the Canadian Supreme held that:

The Charter is not absolutely restricted in its application to Canadian territory. It applies on foreign territory in
circumstances where the impugned act falls within the scope of s. 32(1) of the Charter on the jurisdictional basis of
the nationality of the state law enforcement authorities engaged in governmental action and where the application of
Charter standards will not conflict with the concurrent territorial jurisdiction of the foreign state. 341

Though it concluded that the Charter applied to the interrogation by Canadian detectives of an accused in the
United States, it also made clear that its conclusion was an exception to the general rule in public international
law of territorial limits upon a state's exercise of jurisdiction, which arose on the basis of the very particular
facts of the case at hand. It nevertheless expressed a rule of law whereby the application of the Charter to
Canadian law enforcement authorities could be founded on other jurisdictional principles, namely nationality,
so long as it did not result in an objectionable interference with the exercise of a foreign state's jurisdiction.

As regard to targeted killings specifically, there is no doubt that forceful action to neutralise individuals on
foreign soil would normally constitute a violation of sovereignty. When permitted by article 51 self-defense, the
impending intervention by foreign security forces does not constitute interference with the sanctuary-state's
jurisdiction, as it failed to exercise its discretion to detain suspected terrorists in the first place. Although it is
almost pointless to discuss the applicability of the Charter in situations where terrorists are killed on foreign
soil by agents of another state, it is less so if Canadian agents participate in such operations. While those
targeted will find it difficult to claim the protections of the Charter as they will no longer exist, it is not
unreasonable to believe that the families of those killed will claim reparations. Given that nationality may
trigger a jurisdictional basis for the applicability of the Charter, the government of Canada may find itself in
violation of the Charter if its agents conduct unlawful or arbitrary killings, and possibly if they assist others in
doing so.

In the case of those detained in Cuba, it could be feasible to argue that because the conflict is ongoing and the
government is in need of more time to gather evidence against them, that certain guarantees may be temporarily
suspended. Also, it is not surprising that combatants captured in armed conflict be tried by military courts
without benefiting from all the protections guaranteed to criminals under the Bill ofRights. The Constitution,
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after all, "is not a suicide pact." 342 In this sense, it is important that courts be sensitive to the legitimate security
concerns of their governments. Overly protective courts dealing with the rights of terrorists, especially those
captured in armed conflict, would inevitably force states to behave as the American administration has in Cuba.
There is hope, however, that time will allow for more refined procedures to emerge that strike a healthier
balance between the rights of those detained, and those of the state to protect itself against them.

To give preferential treatment to one's nationals or those of friendly states, while denying others the minimal
protections of national constitutions or international agreements, signifies ironically that the World Trade
Organisation is in its treatment of commerce far more advanced than the international practice of human rights.
If under free trade preferential treatment of national goods is forbidden, how can it be tolerable in terms of
human rights? It would be troubling indeed if, as in ancient Rome, the fate of individuals was determined more
by citizenry than elementary considerations ofhumanity.343

Democracy under the Constitution calls for judicial deference to the coordinate branches of Government and
their judgment of what is essential to the protection of the nation. But it calls no less for a steadfast protection
of those fundamental rights imbedded in the Constitution, incorporated for the express purpose of insulating
them from possible excesses of the moment. Lincoln once asked: "Is it possible to lose the nation and yet
preserve the Constitution?" His rhetorical question called for a negative answer no less than its corollary: "Is it
possible to lose the Constitution and yet preserve the nation?" The Constitution and nation are one. Together,
they represent the people. Neither can exist without the other. It is with this thought in mind that we should
gauge the claims of those who assert that national security requires what Constitutions condemn.

Questions pertaining to the applicability of domestic constitutions and their human rights protections to the
enforcement actions of agents abroad, while fascinating, are deserving of entire studies in themselves. Though
legal technicalities may prohibit individuals on foreign soil from benefiting from the protections of national
constitutions, it is nonetheless interesting to question whether governments should be guided in their policies by
the principles embodied in their most sacred documents. Unless foreigners be less human or less equal than
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their own citizens, governments using force abroad against individuals are faced with the same obligation to
prevent arbitrary deprivations of life. And though governments are expected to respect the rights of their
citizens and may lawfully chose to withhold the application of their national constitutions to foreigners,344 they
may not remove what basic human rights others may have under the International Bill ofRights.

Beyond such considerations that may render the consequences of targeted killings disproportionate to the harm
they seek to avoid, it is important to note that international cooperation may also be hindered as a result. The
governments of Europe, Canada, Australia, and many others that oppose the death penalty, may be forced to
withhold valuable information from states that use targeted killing as a matter of policy. In the global campaign
against international terrorism, states must be able to rely on other states to look out for their interests, and to
warn them of any intelligence that may help prevent attacks. States who disagree with the practice of targeted
killing may not share information that would lead to such an end. States that limit their range options are
ultimately doing themselves the greatest disservice.

Until assurances are given that targeted killings will only be executed in the absence of armed conflict on the
territory of states that support terrorism according to a legitimate right of self-defense, or else in a manner that
is consistent with the right to life and the rule of law, abolitionist states may refuse to cooperate for fear of
violating the right to life themselves and becoming accomplices to murder. Governments that oppose the death
penalty may be forced to withhold information such as the location of suspected terrorists from states that
practice targeted killing. The potential for conflict on this level, both legal and political, can be assessed by
existing tensions regarding assurances sought by Europe and others in extradition cases involving retentionist
jurisdictions.

Amnesty International has called the death penalty "the ultimate cruel, inhumane and degrading punishment,"
often reiterating that it violates the right to life, that it is irrevocable and can be inflicted on the innocent, and
that it has never been shown to deter crime more effectively than other punishments. Given the growing
movement towards abolition and the refusal by a number of states to extradite individuals to jurisdictions where
they may be subject to capital punishment, it is evident that extrajudicial executions (of which targeted killings
are often a form) are contrary to international public order. If death amounts to unacceptable punishment in
many states even after properly established declarations ofguilt, than death is an even greater outrage in the
344
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total absence ofjudicial involvement. 345 Judge De Meyer in the Soering case stated that the unlawfulness of the
death penalty in Europe was recognised by the Committee of European Ministers when it adopted Protocol No.
6 in December 1982.He wrote:

No state party to the Convention can in that context, even if it has not yet ratified the Sixth Protocol, be allowed to
extradite any person if that person thereby incurs the risk of being put to death in the requesting state. Extraditing
somebody in such circumstances would be repugnant to European standards ofjustice, and contrary to the public order
ofEurope. 346
While the European Court of Human Rights (ECHR) refused to recognise that all forms of capital punishment
where also violations of article 3 of the European Convention, it nonetheless confirmed that certain
circumstances relating to death sentences could give rise to issues respecting the prohibition of inhuman and
degrading treatment or punishment. 347 If capital punishment and the act of extraditing individuals to
retentionist jurisdictions is contrary to the public order of Europe, then the use by states of targeted killings in
the absence of armed conflict or a right of self-defense must be also. In Canada, a similar position was
expressed by the Supreme Court in United States v. Burns:

Countervailing factors favour extradition only with assurances. First, in Canada, the death penalty has been rejected
as an acceptable element of criminal justice. Capital punishment engages the underlying values of the prohibition
against cruel and unusual punishment. It is final and irreversible. Its imposition has been described as arbitrary and its
deterrent value has been doubted. Second, at the international level, the abolition of the death penalty has emerged as
a major Canadian initiative and reflects a concern increasingly shared by most of the world's democracies. [oo.J
International experience thus confirms the validity of concerns expressed in the Canadian Parliament about capital
punishment. It also shows that a rule requiring that assurances be obtained prior to extradition in death penalty cases
not only accords with Canada's principled advocacy on the international level, but also is consistent with the practice
of other countries with which Canada generally invites comparison, apart from the retentionist jurisdictions in the
United States. 348

It further added:
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Canada's support of international initiatives opposing extradition without assurances, combined with its international
advocacy of the abolition of the death penalty itself, leads to the conclusion that in the Canadian view offundamental
justice, capital punishment is unjust and should be stopped. While the evidence does not establish an international law
norm against the death penalty, or against extradition to face the death penalty, it does show significant movement
towards acceptance internationally of a principle offundamental justice Canada has already adopted internally -namely, the abolition ofcapital punishment. 349
The jurisprudence of Europe and Canada is but a reflection of what most abolitionist states are leaning
towards. 35o Cooperation between law enforcement agencies will be seriously compromised unless assurances
are granted that shared intelligence will not lead to the killing ofterrorists outside the context ofarmed conflict
unless absolutely necessary to save lives. In order to ensure that no territory on earth is complacent to the

presence of terrorist elements within its boundaries, a certain level of respect and comity amongst states will be
needed. Nations that unlawfully undertake operations to detain or kill suspected offenders on foreign soil will
have little chance of receiving assistance from others, or even from informants that support bringing terrorists
to justice but not killing them extrajudicially.

Expressing concern with the use of counter-terrorism measures that are incompatible with international
standards of law, such as the adoption of vague and over-inclusive definitions of terrorism, the use of secret
military courts or specialised tribunals to prosecute terrorists, the increasing practice of restricting habeas
corpus and arbitrarily depriving individuals of liberty, and "other measures aimed at undermining public
freedoms and suppressing social and political opposition,,,351 the International Commission of Jurists aligned
itself with the statement of the High Commissioner on Human Rights, stating that:

An effective international strategy to counter terrorism should use human rights as its unifying framework. The

suggestion that human rights violations are permissible in certain circumstances is wrong. The essence of human
rights is that human life and dignity must not be compromised and that certain acts, whether carried out by States or
non-state actors, are never justified no matter what ends. International human rights and humanitarian law define the
boundaries of permissible political and military conduct. A reckless approach towards human life and liberty
undermines counter-terrorism measures. 352
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The aforementioned statement is a most precise expression of what this research is attempting to convey.
Although it deals not with issues of interstate cooperation and fails perhaps to acknowledge that in certain cases
human rights violations may be a necessary evil, it does however emphasise the role ofhuman life and dignity
as the unifyingframework for international action. Although the subject of this study has inevitably centered on

the right of self-defense as it is the principle justification for targeted killing, there is little doubt that any
abusive measure to fight terrorism will be detrimental in the long run to the international campaign against
terrorism.

Although this consequence of targeted killing is significantly mitigated when victim-states have a right to use
force in self-defense against a particular state, its impact on state relations as a whole is not negligible. Trust
and cooperation among democratic states is crucial to the success of any campaign aimed at limiting the
scourges of terrorism. Given the growing ties between terrorist groups, it is becoming evident that any division
between democratic states as to what constitutes just means in the fight against terrorism will only reduce their
ability to prevent attacks. As such, an important objective of this study is to advocate in favour of a unifying
framework centered on the right to life, so that repressive and arbitrary measures which undermine human
rights will not divide the democratic world and weaken its resolve to collectively suppress the threat of
international terrorism.

In the absence of any international institution capable of generating the authority or consensus required to co-

ordinate the war on international crime and terrorism, like-minded states that share a common ideal of peace
and justice and based on human rights and the rule of law can work to ensure the reflection of this ideal under
international law. Starting perhaps individually or regionally through binding statements and declarations, these
nations can signal their intent to respect minimal considerations of humanity when conducting operations to
"arrest or neutralise" individuals on foreign soil. To enhance their ability to prevent acts of international
terrorism, all states must ultimately unite to develop a common strategy for the collective pursuit of dangerous
individuals. Ensuring that lethal force is never used in a manner that is arbitrary or inconsistent with the right to
life is a necessary first step in such a process.
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CHAPTER IV. TARGETED KILLING AND THE RULE OF LAW

Man is the only animal that laughs and weeps, for he is the only animal that is struck with the difference
between what things are, and what things ought to be.
-William Hazlitt
I.
A)

Reconciling Targeted Killing and International Human Rights Law
The Status of the Right to Life

The growing threat of terrorism, while a challenge to international security, would be an even greater threat if it
were responsible for the demise of human rights. There is a chance, judging by the immediate reactions to
September 11th, that terrorism will lead democratic nations down the same path once travelled by repressive
communist regimes: increased security at the expense of privacy and human rights. Traditionally, limitations of
the right to life have been interpreted domestically; the growing threat of international terrorism and the need to
conduct enforcement actions abroad may nevertheless require a redefining of human rights that is more
representative of current realities.

Beyond the need to justify the impending violations of sovereignty which may occur as a result of targeted
killings by states according to article 51 self-defense, it may also be wise for nations to declare such actions
against foreign terrorists (that are not agents of a state) as justifiable limitations to the right to life. When lethal
force is used in countries where there is no war, it seems only fitting that targeted killings be justified according
to peacetime standards of law. These require that deadly force be used only as a last resort when absolutely
necessary to save lives. The following chapter will briefly outline the scope and current status of the right to life
to detennine how targeted killings can be reconciled in democratic nations as acceptable limitations to it.

At its core, international human rights law demands that states respect the rights of all individuals subject to
their jurisdiction, not just those within their territory. Targeted killings, accordingly, appear largely inconsistent
with the International Bill of Rights. Not merely because they violate its aim and Spirit, but because the
minimal requirements laid-out within it are not receiving proper attention. To meet its legal imperatives and to
also prevent tensions within the international community, it may be necessary for democratic states to regulate
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or monitor the use of targeted killings, or both. States that use targeted killings on foreign soil in the absence of
armed interstate conflict cannot fear the prospects of having to respect human rights law.

Targeted killings that are conducted in the absence of armed conflict or a right of self-defense are not just
unlawful uses of international force, but extrajudicial executions as well. In summary executions, the
procedural due process safeguards found at articles 14 and 15 of the International Covenant on Civil and
Political Rights (ICCPR) are not observed;

353

death sentences are usually rendered by a special "people's

court," a "revolutionary court" or a military tribunal, in the absence of ordinary rules of procedure. 354 In
arbitrary executions, there is no legal process whatsoever. 355 Given that targeted killings are carried out without
due process of law or any judicial involvement for that matter, there is fear that they can amount to arbitrary
extrajudicial executions. That is undoubtedly why governments have attempted until now to justify them as
military operations aimed at combatants, as they are likely contrary to the Covenant and by extension human
rights law.

In discussions concerning the relationship between the right to peace and the right to life, energy is often

unnecessarily expended to determine which should come first. 356 On the one hand, the right to life is exposed to
serious risks during armed conflict, and on the other, peace is seriously jeopardised if the right to life is not held
as sacred. Theoretically, the position regarding this relation is stated in the preamble of the Universal
Declaration, which states namely that "recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom, justice and peace in the world." From
this perspective, the right to peace would be derivative ofthe right to life rather than vice versa. Article 3 of the
Universal Declaration which states that everyone has "the right to life, liberty and security of person" provides
additional insight on the matter by placing the right to life before all others.

It is nevertheless true that armed conflicts do occur, and that they have not altogether been outlawed. Yet the

deprivation of life during legitimate armed conflict is an exception to the right to life, and it has been
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considerably limited by the Charter of the United Nations and Humanitarian Law. The right to peace is a
corollary of the right to life grounded in the principle of non-use of force. To a certain extent, therefore, the
right to life and the right to peace share some common ground and pursue the same goal. The strengthening of
the right to peace has an important role to play in the increased protection of the right to life. However, the right
to life is as a human right may not be subordinated to the right to peace as a right. The relationship is one of
inter-dependence, with the right to life taking the primordial place.

Providing the major stimulus for international action, the atrocities of the Second World War compelled most
states to adopt the Charter of the United Nations. 357 In its preamble, it recognised the "dignity and worth of the
human person," and made the promotion of human rights a central objective. Article 1 paragraph 3 states:

[The purposes of the United Nations are] To achieve international co-operation in solving international problems of
an economic, social, cultural or humanitarian character, and in promoting and encouraging respect for human rights
and for fundamental freedoms for all without distinction as to race, sex, language, or religion. 358
Article 55 goes on to add:

With a view to the creation of conditions of stability and well-being which are necessary for peaceful and friendly
relations among nations based on respect for the principles of equal rights and self-detennination of peoples, the
United Nations shall promote: (C) universal respect for, and observance of, human rights and fundamental freedoms
for all without distinction as to race, sex, language, or religion. 359
And Article 56:

All Members pledge themselves to take joint and separate action in co-operation with the Organization for the
achievement ofthe purposes set forth in Article 55. 360
It was also under the auspices of the UN that the Universal Declaration of Human Rights 361 and the

International Covenant on Civil and Political Rights were drafted. The history of the right to life in the drafting
of the International Bill ofRights has been recounted by several prominent authors and will not be recounted in

357
358
359
360
361

Bardo Fassbender, "The United Nations as the Constitution of the International Community" (1998) 36.3 CJ.T.L 529.
Supra, note 1, art. 1(3.
Supra, note 1, art. 55.
Supra, note 1, art.56.
Universal Declaration a/Human Rights, GA Res., 217 (III), UNGAOR, 3ed Sess., Supp. No. 13,UN Doc. A/81O
(1948) 71 (hereinafter the Declaration).

136

the following section. 362 It is important, however, to highlight the parallel development of the Declaration and
the original single Covenant. The Commission on Human Rights, its drafting committees, the Secretariat and
the Third Committee all contributed to the evolution of the texts. These developments then provided the
necessary impetus for additional initiatives aimed at furthering the cause of human rights, both on a regional
basis and within the organisation.

During the drafting of these documents, the right to life provisions were dominated by the issue of exceptions to
the right. Its evolution and recognition was in fact marked more by its exceptions than by its actual content.
While there was unanimous support for its status as the supreme right, many states of the world still provided
for capital punishment, and the lawful taking of life in a variety of circumstances. The Declaration, which
began as a preliminary draft prepared by the Secretariat, included the following clause concerning the right to
life: "Everyone has the right to life. This right can only be denied to persons who have been convicted under
general law of some crime to which the death penalty is attached." The Soviet Union requested that the
reference to capital punishment be removed since it might signify United Nations approval of it. The Soviet
delegation further requested a clause which read "the death penalty should be abolished in times of peace," but
was denied by a vote of 21 to 9 with 18 abstentions by the Commission. 363 There was little discussion
concerning possible limitations to the right to life other than the question of capital punishment.

Article 3, the pertinent clause concerning the right to life appeared in its final version as the following:
"Everyone has the right to life, liberty and security of person." The solution adopted in the Declaration

concerning limitations on rights, including the right to life, was the insertion of a general limitation clause at
article 29. The Consensus was that the Declaration should assert rights positively, in a non-technical manner,
with the more detailed formulations left to the Covenant. 364 While in each document a distinct solution was
adopted to deal with this issue, the outcome was roughly the same.

The right to life clause in the Covenant was the source of considerable difficulty. The numerous drafts and
amendments tabled before final adoption reflected the varying positions on how best to formulate an exception
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for capital punishment and to allow for other exceptions. The debate was dominated by disputes between the
United States of America and the United Kingdom. Mrs. Roosevelt, Chairperson of the Commission and U.S.
representative, considered that the role of the Covenant was to defend individuals from the unwarranted actions
of governments and not to interfere with their legislative freedom, and believed that this would be best achieved
by brief clauses urging states not to 'arbitrarily' violate particular rights, including the right to life.

365

The

United Kingdom, on the other hand, argued that unlike the Declaration, the Covenant was intended to be a
binding, legal instrument, which required precision in drafting so that states could be held to their clearly
defined commitments. 366

The British position implicated the drafting of a detailed and exhaustive list of exceptions to the right to life,
which some argued placed greater emphasis on the exceptions rather than the right itself. There were also
concerns about the feasibility of listing an exhaustive set of limitations without causing much debate and
dissent. The United Kingdom also went beyond providing for possible exceptions, introducing an important
safeguard to the use of deadly force: the principle of proportionality. By restricting the use of lethal force to the
protection of life and subjecting that force to the requirement of absolute necessity, the British proposal
(supported by several states, notably Australia, Lebanon, and France) innovated in the domain of human rights
law. While it failed to gather support among the Commission, it nonetheless paved the way for the right to life
clause in the European Convention. The right to life clause in the Covenant reads as follows:

Article 6
1) Every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily

deprived of his life;
2) In countries which have not abolished the death penalty, sentence of death may be imposed only for the most serious

3)

4)
5)

6)

crimes in accordance with the law in force at the time of the commission of the crime and not contrary to the
provisions of the present Covenant and to the Convention on the Prevention and Punishment of the Crime of
Genocide. This penalty can only be carried out pursuant to a final judgement rendered by a competent court;
When deprivation of life constitutes the crime of genocide, it is understood that nothing in this article shall authorize
any State Party to the present Covenant to derogate in any way from any obligation assumed under the provisions of
the Convention on the Prevention and Punishment of the Crime of Genocide;
Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence. Amnesty, pardon or
commutation of the sentence of death may be granted in all cases;
Sentence of death shall not be imposed for crimes committed by persons below eighteen years of age and shall not be
carried out on pregnant women;
Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment by any State Party to
the present Covenant.
365
366
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E/CN.4/SR.93.E/CN.4/204.

138

The right to life is the right of every individual not to be arbitrarily deprived of life. It is the most fundamental
of all rights. Its enjoyment is a condition sine qua non to the realisation of all other rights. Absent life, all other
rights are extinguished. In this sense, the right to life is the primordial right. It ranks highest against any other.
As demonstrated by the text of article 6, there was no agreement beyond capital punishment as to the possible
limitations on the right to life. It was, however, clearly the intention of its drafters to establish an international
standard concerning the right to life. The wording of article 6 and its prohibition on arbitrary deprivations of

life represent the lowest common denominator regarding its protection. Although the word "arbitrary" was one
of the most extensively debated terms and numerous views were advanced as to its meaning, what emerged
from the debates is that the word was chosen in article 6 with the intention of providing the highest possible
level ofprotection to the right to life.

When interpreting the relation between the right to life and the concept of arbitrariness, several considerations
usually need to be taken into account. First, whether a deprivation is arbitrary or not must be determined
ultimately by reference to international human rights law. Second, the inherent character of the right to life
requires that the most stringent criteria be applied. Third, no arbitrary deprivation can ever be lawful under the
Covenant. And finally, arbitrariness needs to be determined on a case by case basis since, as societies evolve,
so may the concept of arbitrariness. 367

In its general comments on article 6 of the Covenant, the Human Rights Committee considered that State

parties should take measures not only to prevent and punish arbitrary deprivations of life through criminal law,
but also to prevent arbitrary killings by their own security forces.

368

The Committee added that state parties

should take specific and effective measures to prevent the disappearance of individuals and to investigate
thoroughly cases involving violations of the right to life. Noting that the right to life had been too often
narrowly interpreted, the Committee emphasised that the expression "inherent right to life" could not properly
be understood in a restrictive manner. 369 States were expected to strictly control and limit the circumstances in
which persons may be deprived of life.
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368
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The obligations undertaken by states in protecting the right to life have both a formal and a substantive
dimension. Formally, the right to life must be protected by law, the principle of legality. It has been pointed out
that by nature the right requires a strict interpretation of the word 'law' and "[the] international obligation
requires that the right to life be protected by higher forms in the legislative hierarchy, by statute or
constitutional provision.,,37o The Covenant also imposes unto states the duty to prevent arbitrary deprivations of
life through the prosecution of such acts under criminal law. A failure on this level would violate article 6, in
conjunction with article 2, which encompasses the duty of each State Party to "respect and ensure to all
individuals within its territory and subject to its jurisdiction" the rights recognised in the Covenant. 37 !

The duty to respect and ensure respect has negative and positive dimensions. In negative terms, states are
expected to take measures to prevent unlawful deprivations of life by agents of the state, as well as by others
acting contrary to the law. This duty requires an earnest effort by countries to deter, through punishment,
violations of the right to life. In positive terms, the state should, for example, take all possible measures to
reduce infant mortality and to increase life expectancy. This aspect of the right to life is aimed at encouraging
the promotion of life through concrete and tangible measures. It is important to note that the duty to respect the
right to life applies to all branches and organs of the state, including its legislative, administrative, executive
and judicial branches, as well as its law-enforcement, security and military forces. This factor has particular
implications on targeted killing.

The substantive protective dimension of the right to life requires that the domestic law of every state be in
conformity with the Covenant read as a whole. This is clear from article 6, paragraph 2, which permits the
imposition of the death penalty "only for the most serious crimes in accordance with the law in force at the time
of the commission of the crime and not contrary to the provisions ofthe present Covenant." An execution, for
example, based upon a discriminatory law which prescribed this penalty only for members of a particular ethnic
minority would contravene the discrimination provisions of the Covenant. As a result, the execution would
amount to an arbitrary deprivation of life, as the law itself would violate the provisions and spirit of the
Covenant as a whole. Technically, the adverb "arbitrarily" would refer to the impending deprivation and not the
law itself, yet the concerned legislation would not fulfil the characteristics required under article 6, which
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demand that law (as to its substance) be compatible with the Covenant.

372

A law pennitting the use of targeted

killing would similarly have to meet this substantive requirement.

To ensure compliance, the control mechanisms of the ICCPR are two-fold. First, State Parties are expected,
under article 2, to ensure the rights under the Covenant. Such an obligation implicitly requires respect for the
non-derogation provisions of article 4. Second, article 28 establishes a Human Rights Committee to whom
states submit reports on legislative and other means taken to comply with their obligations under the Covenant,
pursuit to article 40 (1). The Committee is empowered to receive and hear various complaints from States about
other State Parties' failures to comply with Covenant provisions (including articles 4 and 6), to create
committees to study such problems and to issue advisory opinions. However, this authority is limited in that the
consent of the States involved must be granted before the Human Rights Committee can investigate (art A 1. I).
The ICCPR contains no actual enforcement provisions to force compliance other than the significant
assumption that publication of findings will influence state action by creating pressures by other governments
and public opinion to desist from future violations.

373

It was the Camargo and De Guerrero case, arising under the Optional Protocol with a communication to the

Human Rights Commission against Colombia, which provided the first truly international interpretation of
article 6 of the Covenant. The complaint was submitted on behalf of Mr. De Guerrero, whose wife was killed
with six others when police raided a house in Bogata under an apparently lawful order to rescue a kidnap
victim. Though the victim was never found in the house, an eleven-member police party hid and awaited the
arrival of the "suspected kidnappers." Seven unarmed people arriving at different intervals were shot dead at
close range without being granted an opportunity to surrender. The following conclusions expressed by the
Committee are essential to the understanding ofthe right to life under the Covenant. The Committee stated:

The right enshrined in Article 6 is the supreme right of the human being. It follows that the deprivation of life by
authorities of the State is a matter of the utmost gravity. This follows from the article as a whole and in particular is
the reason why paragraph 2 of the article lays down that the death penalty may be imposed only for the most serious
crimes. The requirements that the right shall be protected by law and that no one shall be arbitrarily deprived of his
life meant that the law must strictly control and limit the circumstances in which a person may be deprived ofhis life
by the authorities ofa State. 374
372
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The Committee also noted that on the facts:
There is no evidence to suggest that the action of the police was necessary in their own defence or that of others, or
that it was necessary to effect the arrest or prevent the escape of the persons concerned. Moreover, the victims were
no more than suspects of the kidnapping which had occurred some days earlier and their killing by the police
deprived them of all the protections of due process of law laid down by the Covenant. 375

The Committee concluded that the killings by the police had been disproportionate to the requirements of law
enforcement, and that Mrs. De Guerrero had been arbitrarily deprived of life in violation of article 6 (1) of the
Covenant. In response to Colombia's argument that the deaths were justifiable by article 25 of the Colombian
Penal Code (Legislative Decree 0070) which contained no limitation on the use of force by police and no
corresponding penal responsibility, the Committee found that "the right to life was not adequately protected by
the law of Colombia as required by Article 6." The absence of any requirement of proportionality in the use of
force by the police led the committee to describe it as violating the prohibition against arbitrary deprivation of
life. The committee further determined that the state should both compensate Mrs. De Guerrero and amend the
law under which her death had been justified.

The findings of the Committee played an important role in establishing the meaning of arbitrary deprivation of
life. Establishing that excessive force by the state resulting in death was contrary to article 6 (1) and that the
protections of due process of law were intimately associated with the right to life gave the Covenant the
practicality and realism needed to ensure its credibility. While the issue of compliance or enforcement is still
contentious under the International Bill ofRights, much benefit has been gained by the reporting of atrocities,
as well as the ensuing interpretations of the right to life.

The European system is arguably the most important undertaking in the promotion of human rights. While it
does not enjoy the same universal recognition as the Declaration or Covenant, its mandatory character as
enforced by the European Commission and Court of Human Rights is paramount. These two bodies, known as
the Strasbourg Organs, have allowed the interpretation and enforcement of human rights on a truly
supranational level. Their contributions to the right to life are immeasurable. The European Convention has
offered invaluable insight on the acceptable limitations to the right to life and the appropriateness of using
deadly force under human rights law.
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The European Convention on Human Rights was signed in Rome on November 4 th , 1950, and entered into force
on September 3rd , 1953.

376

The Convention, influenced by the drafting of the Universal Declaration, provided

in tum a model for the International Covenant on Civil and Political Rights and the American Convention on

Human Rights. 377 The main contrast in the right to life provisions of the Covenant and the Convention lies in
the fact that the Council of Europe instrument purports to exhaustively set out the permissible grounds for the
deprivation of life, something that could not be agreed to internationally. The close relationship between the
texts has nonetheless proven of great value in the interpretation of the right to life under both, especially with
regards to the development of an international standard. Under the Convention, the right to life provision reads:

Article 2
Everyone's right to life shall be protected by law. No one shall be deprived of his life intentionally save in the
execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.
Deprivation of life shall not be regarded as inflicted in contravention of those article when it results from the use of
force which is no more than absolutely necessary:
1) in defence of any person from unlawful violence;
2) in order to affect a lawful arrest or to prevent the escape of a person lawfully detained;
3) in action lawfully taken for the purpose of quelling a riot or insurrection.
Because the provisions of the European Convention concerning capital punishment were too conservative and
somewhat inadequate in contrast to the provisions of the Covenant, Protocol No.6 was adopted in 1982. 378 It
was the first instrument to effectively abolish the death penalty and it served as a model for the Second

Optional Protocol to the International Covenant on Civil and Political Rights Aiming at the Abolition of the
Death Penalty.379 It was Protocol No.6, in fact, which initiated the groundbreaking process of refusing to
extradite individuals to states where capital punishment still exists. 38o

Two explicit limitations on the death penalty were included within article 2 of the Convention. First, sentences
of death must be pronounced by a 'court' and they must be "provided by law." The word 'court' appears
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elsewhere in the Convention and it has been interpreted as implying a body independent of the executive branch
of government and offering the guarantees of a judicial procedure. 381 The expression "provided by law"
imposes on every state an obligation to enact positive legal provisions authorising capital punishment if it is to
be carried out. 382 Similarly, any limitation of the right to life, as is the case of targeted killings internationally in
the absence of armed conflict, must be "provided by law." Although a number of states provide for the death
penalty, there does not yet exist any such legislation concerning targeted killing, nor any requiring input from
independent 'courts' to determine which individuals can be killed pre-emptively.

There is yet another noteworthy limitation to the right to life which was included in the European Convention
and yet was omitted from the Covenant. Article 15(2) adds that "no derogation from Article 2, except in respect
of deaths resulting from lawful acts ofwar... shall be made under this provision." The Convention thus reflects
the inevitable permissibility of killing during such times. A similar approach was taken in Protocol No.6 which
abolished the death penalty in Europe in times of peace. Unlike the Second Optional Protocol which restricted
the death penalty for military crimes of the most serious nature, Protocol No.6 established no limit ratione

materiae on the use ofthe death penalty in wartime. Any attempt to abolish or restrict the death penalty in times
of war in Protocol No.6 may have conflicted with the wording of article 15. The expression "state of war" was
retained in article 15 (1) of the Convention instead of 'international armed conflict' which was used in Protocol

Additional I to the 1949 Geneva Conventions. 383 The desire was to exclude civil conflicts from this exception
and to limit as much as possible the situations in which intentional deprivations oflife may be tolerated.

By permitting such deprivations only in situations involving war or the "imminent threat of war," the right to
life outside the scope of article 2 can only be limited during interstate conflict. Nowadays, the term 'war' is
seldom used and armed conflicts are initiated not by declarations of war but by the use of force itself, or
perhaps resolutions authorising the use of force. 384 While there may be disagreement as to whether or not an
official declaration is needed by at least one of the parties to signal the existence of a war, it is a fact that 'war'
can only really occur between states. Situations falling short of war cannot, under the European Convention, be

381

382
383
384

De Wilde, Ooms and Versyp v. Belgium, 18 June 1971, Series A, Vol. 12, 1 EHRR 373,56 ILR 351, 11 ILM 690n,
§78; Ringeisen v. Austria, 16 July 1971, Series A, Vo1.84, 1 EHRR455, 56 ILR442, §36;Xv. United Kingdom, 5
November 1981, Series A, Vol. 46,4 EHRR 188,67 ILR466, §39.
Supra, note 90, p.228.
Supra, note 113.
Supra, note 82.

144

used to justify targeted killing. Rhetorically declaring war on terrorism, while effective in showing resolve,
cannot modify the legal provisions concerning the right to life, especially in the European context.

Beyond lawful acts of war and capital punishment established by a court pursuant to a crime for which the
penalty is "provided by law," the right to life can only be limited by a the use of deadly force which is no more
than absolutely necessary (a) in defence of any person from unlawful violence (b) in order to affect a lawful

arrest or to prevent the escape of a person lawfully detained (c) in action lawfully taken for the purpose of
quelling a riot or insurrection.3 85 The use of force in such circumstances is prima facie justifiable, but it must
also be proportionate. Since individuals do not under normal circumstances intentionally deprive themselves of
life, it is the ensuing level of force by state officials which must be defined and limited to avoid abuse.

There is also a growing jurisprudence to support that human rights law can apply to military forces in the
context of enforcement operations conducted in the absence of war. In McCann et al. v. the United Kingdom,
the Grand Chamber of the European Court of Human Rights interpreted the right to life provision of article 2. 386
It noted, as had the European Commission in the Farrel/,387 Stewart,388 and Diaz Ruan0389 reports, that because
the Convention must be interpreted and applied "so as to make its safeguards practical and effective," the text
of article 2 was to be strictly constnted. 390 The Court continued "as a provision which not only safeguards the
right to life but sets out the circumstances when the deprivation of life may be justified, article 2 ranks as one of
the most fundamental provisions in the Convention-indeed one which in peacetime, admits of no derogation
under Article 15.,,391

The case involved the shooting of three suspected Irish Republican Army (IRA) members by the British Special
Air Service (SAS) in Gibraltar. British and Spanish authorities had reasons to believe that a terrorist attack was
planned for a ceremony in 1988. The suspects were known to authorities as active members of the IRA, but
since they lacked sufficient evidence to prosecute them, they did nothing to prevent them from entering
Gibraltar. They chose instead to closely monitor their movements and attempt to catch them "in the act."
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Fearing at some point that the suspects would detonate a remote-controlled bomb, the authorities shot and killed
them. Family members of the deceased believed Britain had violated article 2 of the European Convention and
demanded that it compensate them accordingly.

Although the suspects had indeed planted a bomb, the method of detonation was not a remote device that could
be set-off instantaneously. Moreover, the evidence claiming that it was such a device had been provided by a
non-expert. Various reports indicated that the unarmed suspects had been shot several times at close range
without being given a chance to surrender, and that some had been shot repeatedly after falling to the ground.
The European Court concluded that excessive force had been used because shooting the suspects was not
absolutely necessary in defence of persons from unlawful violence.

The Court's decision was based on the facts that authorities (i) had not prevented the IRA suspects from
entering Gibraltar; (ii) had failed to make sufficient allowances for the possibility that their intelligence
assessments might, in some respects at least, be erroneous; and (iii) had failed to stop the soldiers from
automatically using lethal force. Although the Court believed the SAS soldiers had acted honestly in shooting

the suspects, it nonetheless found that their actions had been based on erroneous information. The Court
expressed that the commanding officers, both in terms of intelligence and instructions supplied to the SAS
soldiers, had failed to organise the operation in conformity with the right to life. Consequently, the operation
had inevitably required the use of lethal force.

Taking all circumstances into account, the Court considered that the right to life, strictly construed, had been
violated, and demanded reparations. It emphasised that the availability of non-lethal measures was necessary in
order to preserve the integrity of law-enforcement operations and to ensure compliance with article 2, and that
non-lethal measures had to have bend considered and made available to the SAS. Because the operation relied
solely on a "shoot to kill" strategy, it failed to meet the stringent requirements of the right to life. By
recognising the honesty of the soldiers and yet declaring that the operation had violated the right to life, it used
an objective criteria to determine the necessity of using deadly of force. It further took great care to illustrate
the dangers associated with bad intelligence, whereby avoidable deaths occurred as a result of erroneous
information.
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The groundbreaking work of the European Court of Human Rights has provided individuals of the European
continent with a viable legal system to limit impunity often characteristic of states. As pioneers in matters of
human rights law, the European Court in McCann developed what can be described as the international
standard concerning the right to life in peacetime. While the "danger to human life" criteria stated in the UN
Code of Conduct for law enforcement Officials was not explicitly articulated by the Court, it was already
implicitly recognised by the Convention in the language of article 2. Given that any intentional deprivation of
life must be justified according to competing claims involving the protection of others from unlawful violence
in situations where lethal force is absolutely necessary, the outcome is roughly the same. The McCann Rule
confirmed that military assets, like law-enforcement officials, were obligated to use lethal force only when
strictly unavoidable to protect life, even on foreign soil.

The international standards concerning the right to life have evolved considerably since the drafting of the
International Bill ofRights and the European Convention, yet they have converged to offer the highest degree
of protection to this right. Largely encompassed in the UN's Code ofconduct and Use ofdeadly Weapons, they
require generally that deadly force be used only when necessary as a last resort to protect life. As provided by
C.K. Boyle, it can be summarised as the following: (1) Any deprivation of life must purport to have a legal
basis; (2) the deprivation of life must be proportionate; (3) the question ofjustification of a deprivation must be
subject to an independent judicial process; (4) deprivation of life may be justified only in defence oflife. 392

Although the absolute necessity and danger to human life requirements have not received official recognition
by international tribunals outside the European theatre given the absence, beyond the Commission on Human
Rights, of a global institution akin to the European Court of Human Rights, prohibiting 'arbitrary' deprivations
of life and requiring states to use deadly force only when necessary to prevent armed attacks can have a similar
effect. The existing unwillingness of governments to recognise their responsibility for human rights violations
under the pretext of fighting a "war on terrorism" only confirms that "when legislatures, or nation-states, are
left free to interpret the legal norms meant to restrain their own power, they will naturally have a greater
tendency to find justification than might a more independent body.,,393 In a world increasingly bent on
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restricting civil and political liberties in exchange for security, it is especially important to rely on human rights
law and its institutions to determine the nature and scope of the right to life. 394

B) Acceptable Limitations to the Right to Life

At the most basis level, targeted killings and the right to life are incompatible. The Universal Declaration's
article 3 pertaining to the right to life expresses quite clearly that "everyone has the right to life, liberty and
security of person." 'Everyone' would presumably include all human beings, including suspected terrorists, and
to kill a person, regardless of circUmstances, would obviously lead to death and therefore a violation of the right
to life. What must be determined is whether targeted killings can be justified in peacetime as acceptable
limitations to the right to life, or else pass as arbitrary deprivations of life. Before entertaining the possibility of
justifiably limiting the right to life, it is important to stress that the Civil Rights Covenant already anticipated
situations in which certain rights could be suspended. The right to life was not one of them. Article 4 declares:

In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed,

the State Parties to the present Covenant may take measures derogating from their obligations under the present
Covenant to the extent strictly required by the exigencies of the situation. 395
Besides limiting derogations on grounds of discrimination (art. 4.1), a state's ability to suspend the rights of the

Convention in times of emergency does not extend to fundamental rights deemed inderogable under paragraph
2 of article 4, which reads: "No derogation from articles 6, 7, 8, 11, 15, 16 and 18 may be made under this
provision." Hence, no state can ever ignore its obligation under the Covenant to ensure the right to life (art.6),
freedom from torture (art.7), freedom from slavery or servitude (art.8.1 & 8.2), freedom from imprisonment for
failure to pay a debt (art. 15), the right to be recognised as a person before the law (art.16), and freedom of
thought, conscience and religion (art.18).

These essential commitments of states apply at all times, whether in times of peace or situations of armed
conflict, to all persons subject to a state's authority and contro1. 396 The International Court of Justice has stated
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in this regard, for example, that "the protection ofthe International Covenant on Civil and Political Rights does
not cease in times of war, except by operation of Article 4 of the Covenant whereby certain provisions may be
derogated from in a time of national emergency.,,397 As for the difficulty in determining when a public
emergency emerges and the relative ease with which states may declare one, the important consideration is that
the right to life may never be suspended regardless, especially in a democracy.398 As stated by the European
Court in Klass v. Germany:

The Court being aware of the danger ...ofundermining or even destroying democracy on the grounds of defending it,
affirms that the Contracting States may not, in the name of the struggle against espionage and terrorism, adopt
. 399
W hatever measures they deem appropnate.

Since all human rights treaties specifically prohibit arbitrary deprivations of the right to life, the unchecked
killing of terrorists outside the context of armed conflict is contrary to human rights law and most probably a
violation ofjus cogens. Because the norms which have risen to the status ofjus cogens are far from clear, there
is an attempt to link a select group of non-derogable rights (especially those applicable even in war by way of
common article 3) from which states may not derogate during periods of emergency with such peremptory
norms. 400 Given that the right to life cannot be suspended by virtue of Article 4 and that states cannot forego the
responsibility of their forces when conducting operations abroad, it is imperative that targeted killings be
justified by democratic states as acceptable and necessary limitations of the right to life.

The right to life is not absolute, nor can it ever be considered in isolation. It must be weighed in accordance
with the rights of other members of society. With this in mind, it is crucial that the utmost care be taken when
limiting the right to life, as doing so means extinguishing it. Once taken away it cannot be restored. It is for this
reason that article 29 of the Universal Declaration provide stringent conditions for limiting the rights and
freedoms enshrined in its provisions. Article 29 states that:
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In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are determined by law
solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the
just requirements of morality, public order and the general welfare in a democratic society.401

Pennissible limitations must therefore:
(a) be determined by law,
(b) solely for the purpose of:
i) securing due recognition and respect for the rights and freedoms of others, and
ii) of meeting the just requirements of morality, public order and the general welfare in a democratic society

The requirement that limitations must be "detennined by law" is a safeguard against capricious and irrational
state action. It ensures a minimal level of predictability and enables state functionaries to ground their forceful
intervention on predetermined and identifiable principles. The word 'law' not only refers to domestic law but
also encompasses international law. It is nonetheless difficult to detennine what situations fall under the
purposes which the Declaration recognises as legitimate in a democratic society. The use of abortions, capital
punishment, and euthanasia, are all contentious limitations to the right to life. State practice tends nonetheless
to reveal appreciable agreement over certain cases in which individuals may legitimately be deprived of life.
These include: capital punishment for serious crimes, law enforcement actions aimed at preventing crime or
arresting suspected offenders, defending any person from unlawful violence, quelling riots, defending security
zones, as well as military actions in legally conducted armed conflicts.

The limitations foreseen in article 29 of the Declaration were perhaps not intended to encompass measures
such as targeted killings, which in the past were inherently political, yet in the new security environment, they
cannot be seen merely as tools of low intensity warfare aimed at undennining political regimes. In response to
anned attacks by terrorists, especially those supported by states, such measures can also amount to legitimate
acts of self-defense when taken by states to protect innocent civilians from unlawful violence. Unfortunately, a
number of states still justify arbitrary and atrocious killings under the pretext of defending people's rights,
maintaining law and order, or safeguarding national security. Unless steps are taken to ensure their compliance
with the rights of life and self-defense, the recent popularity of targeted killings in the "war on terrorism" may
represent an example of this phenomenon.
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Under the International Bill ofRights, any lawful deprivation of life must not be arbitrary (Covenant) and have
a legal basis "provided by law," and further be taken for the purpose of "securing due recognition and respect
for the rights and freedoms of others and of meeting the just requirements of morality, public order and the
general welfare in a democratic society." Before studying the legality requirement, it is interesting, though in
some ways unnecessary, to determine whether targeted killings can amount to measures enacted for the purpose
of "securing due recognition and respect for the rights and freedoms of others and of meeting the just
requirements of morality, public order and the general welfare in a democratic society." Unnecessary because
throughout this research it has been stated on several occasions that as a last resort, the use of lethal force
against terrorists on foreign soil may be necessary to prevents acts of international terrorism and protect life.
Interesting because beyond killing terrorists that are on their way, many states will not approve of the preemptively killing of impossible to arrest and likely to strike again terrorists without safeguards.

The first aspect to evaluate is whether targeted killing as a limitation to the right to life can actually serve to
secure the rights of others. While there is only little evidence, as presented in the necessity portion of Chapter
two, to suggest that targeted killings may help protect individuals and society against terrorism, even the
slightest success in the most limited of cases can be conclusive. If only the lives of a few individuals can be
secured through the use of such measures, they are worth considering. Of course evidence also suggests that
killing terrorists may increase the likelihood of retaliatory attacks, rendering targeted killings actually counterproductive in securing the rights of others. In the end, a costs-benefits analysis will be needed to determine
whether targeted killing operations ought to occur, depending largely on their ability to secure the protective
needs of others.

In making such determinations, any factors must be taken into consideration, including the potential for
retaliation and the benefits gained by neutralising dangerous individuals. It is important to remember, however,
that "impossible to arrest and likely to strike again" terrorists will probably be responsible for further loss of
innocent life unless they are incapacitated, and that foregoing a potentially just and necessary targeted strike for
fear of terrorism is to reward the practice. Though prosecution and detention are always the preferred means of
incapacitation, the use of lethal force taken as a last resort to protect life when innocent civilians are not injured
or killed can, in extraordinary circumstances, amount to "securing the rights of others."
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The second and more controversial aspect is whether targeted killings are compatible with precepts of
international justice, namely whether they can meet the 'Just requirements of morality, public order and the
general welfare in a democratic society." Ironically, whether this factor will be met depends in large part on the
first. If targeted killings are meant to protect life and secure the rights of others, they will in all likelihood be
supported by a majority of states. If they are punitive in nature and taken simply for revenge, they probably will
not. It is no coincidence that a similar test is used to determine the lawfulness of using force with regard to
article 51. Using the cloak of security to justify retribution in kind is the falsehood which removes from selfdefense what little legitimacy may exist in the use of force.

Since premeditated murder is illegal in every state, deductive reasomng only solidifies the notion that
unchecked targeted killings carried-out in the absence of armed conflict or a right of self-defense against a
particular state are contrary to international public order. Even though states nations are conducting them in the
shadows under the cover of military necessity, the global prohibition against murder, a general principle oflaw,
cannot be ignored. 402 States have a duty to protect the people under their jurisdiction, including those abroad,
and cannot expose them to policies that will arbitrarily deprive them of life.

Because targeted killings violate the presumption of innocence, the possibility that innocent individuals will be
executed is fairly high. Sara Scheideman writes: "Just as a defendant in a criminal trial virtually anywhere in
the world must be proven guilty beyond a reasonable doubt, it is imperative for policy-makers to apply the
same standard to alleged terrorists before the use of force is ever contemplated.,,403 It is a known fact that the
judicial systems of even the most civilised of democratic states are bound to make errors. The impact that DNA
testing is having in freeing so many convicts that were wrongly accused and yet successfully prosecuted is
alarming. Around the world, offenders of all types (including some on death row) have been proven innocent
after years of incarceration. In the United States vs. Burns, the Canadian Supreme Court Stated:
The accelerating concern about potential wrongful convictions is a factor of increased weight since Kindler and Ng
were decided. The avoidance of conviction and punishment of the innocent has long been in the forefront of "the
basic tenets of our legal system." The recent and continuing disclosures of wrongful convictions for murder in Canada
and the United States provide tragic testimony to the fallibility of the legal system, despite its elaborate safeguards for
the protection of the innocent. This history weighs powerfully in the balance against extradition without assurances
when fugitives are sought to be tried for murder by a retentionist state, however similar in other respects to our own
legal system. 404
402
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Entrusting members of the executive branch of government with the task of evaluating evidence against
suspected terrorists may also be an indication of the potentially arbitrary character of targeted killings.
Government officials are not impartial arbiters but personally involved actors in the conflicts which confront
them.

405

Given that well educated judges and jurors in courts of law are inclined to make errors even when

defendants are granted a full defense, it is inevitable that government officials will be similarly inclined. To
make political leaders both judges and executioners is simply bad policy. Government officials in a democracy
are especially vulnerable to special interests and cannot be expected to remain impartial in all situations.
Allowing them to determine without proper safeguards which terrorists must be killed pre-emptively to prevent
armed attacks is not compatible with the rule of law, which ensures through the separation of powers that
individuals will not be subjected to abusive state conduct.

Suspected terrorists or criminals may further be killed by state agents because they lack the evidence to
prosecute them and ensure their conviction. The deliberate killing of such individuals can eliminate this
obstacle, as well as the potentially difficult consequences of detaining them. Their status as common criminals,
combatants or "unlawful combatants" must not be determined, and their detention may not serve as a platform
for future acts of terrorism. Although removing such consequences may, from a utilitarian perspective, provide
interesting incentives for permitting targeted killing, they are flatly not acceptable considerations under human
rights law and further testify to the potentially arbitrary character of such killings.

Also, the evidence that is processed by members of the executive branch of government and their law
enforcement agencies is not always conclusive. Too often bad intelligence is blamed for unwarranted attacks on
other states, and too often innocent civilians are killed as a result. 406 If terrorists are targeted based on
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intelligence gathered by foreign security services, the odds that innocent people will be killed is high, especially
if an independent tribunal does not first establish the credibility of the evidence.

It is difficult to understand why terrorists would have fewer rights than say serial killers or war criminals. It is a

fact after all that their violence is usually a politically motivated form of resistance, while serial killers and war
criminals often gratuitously inflict harm. Although every criminal that harms innocent civilians must be
prosecuted and/or removed from society, there is no valid reason to deny terrorists the protections that are
recognised to all suspected criminals. If genocide can be prosecuted according to recognised standards of
criminal law and human rights law, so can international terrorism. Ignoring the basic rights that are guaranteed
to all humans in the case of international terrorists does not play in favour of meeting the "just requirements of
morality, public order and the general welfare in a democratic society."

The protections set-out in the Universal Declaration have arguably become a basic component of international
customary law binding all states. 407 The International Court of Justice declared in the Tehran hostage case that
the obligatory force of the "prohibition of arbitrary deprivation of liberty" was a component of both the UN
Charter and the Declaration. It stated: "Wrongfully to deprive human beings of their freedom and to subject

them to physical constraint in conditions of hardship is in itself manifestly incompatible with the fundamental
principles enunciated in the Universal Declaration of Human RightS.,,408 If arbitrary detentions are incompatible
with the Declaration, so are arbitrary deprivations of life, and thus perhaps targeted killings, despite the
absence of case law to that effect. The fact that so much debate exists as to whether or not capital punishment
can meet the requirements listed above is a strong indication that targeted killings may also fail to do so.
It is equally true, if not more so, in the case of torture which is always prohibited even in wartime. 409 A

unanimous Israeli Supreme Court decision outlawing the use of torture in 1999 declared that Israel, as a party to
each of the relevant international law treaties governing the prohibition against torture, and as a member of the
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general community of nations, was bound to respect the prohibition. 410 It went on to affinn that "the rules
pertaining to investigations are important to a democratic state because they reflect its character.,,411 I believe
the same is true of targeted killings.

There is a powerful inconsistency between the conviction with which individuals and states discuss the absolute
prohibition against torture all the while accepting easily the proposed pennissibility of targeted killings. If one
rejects the premise that the rules of war ought to be applicable in peacetime, the killing of terrorists without
proper safeguards to limit potential abuse is a flagrant violation of the most basic human right. Given that death
is pennanent and pain is temporary, in the fight against international terrorism, "death is underrated, while pain
is overrated.,,412 Given that lesser violations such as torture and arbitrary detentions are manifestly incompatible
with human rights law and the Universal Declaration, targeted killings without proper safeguards must also be
contrary to requirements of morality, public order and the general welfare in a democratic society.

The prohibition against arbitrary deprivation of life is all but absolute. It has risen to the level of jus cogens
according to some, and it is undoubtedly an obligation erga omnes. 413 Even states that still resort to capital
punishment forbid the imposition of death without properly enacted legislation and a prior detennination of
guilt by a court of law. This principle has been the basic tenet of every human rights treaty dating back to the
Magna Carta. 414 To effectively recognise the use of arbitrary killings as legitimate counter-terrorism measures
in the absence of anned conflict would contradict every notion of justice founded on the rule of law. What
seems to emerge is that targeted killings may not inherently be unlawful or unjust; it is rather their arbitrary
character devoid of limits to prevent wrongful or unnecessary death that confer upon them a universally
recognised sense of repugnance.

Faced with an ever growing threat of international terrorism and the militarization of many armed groups, it is
probable that targeted killing will, as a last resort, evolve into a legitimate measure of counterterrorism. To be
consistent with the 'just requirements of morality, public order and the general welfare in a democratic
410
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society," they will nonetheless have to be "provided by law" or constrained in some manner by safeguards to
prevent arbitrary deprivations of life. Whether resulting from torture or ill treatment in prison or detention,
from enforced or involuntary disappearances, or from targeted killing, death resulting from arbitrary
deprivation oflife is incompatible with the International Bill ofRights. Faced with such a prospect, it is critical
that democratic nations develop guidelines to ensure that targeted killings will be conducted in the absence of
armed conflict only when less forceful alternatives are unavailable for the purpose of preventing armed attack.

In an article entitled Unjust, unwise, un-American concerning military commissions for the trials of terrorist

suspects held at Guantanamo Bay, the Economist wrote: "Nobody denies that fighting terrorism puts justice
systems under extraordinary strain. But this dilemma has frequently been faced by others without resorting to
military trials. The established procedure is to pass special anti-terrorism laws, altering trial rules somewhat but
not abandoning established court systems, and trying to retain the basic rights of those accused as much as
possible.,,415 Even though it involves the possible legitimization of intentional killing in situations that lack
immediate urgency, I feel very strongly that the same can apply in the case of operations to "arrest or
neutralise" international criminals in the absence of actual armed conflict.

At Nurembeg, genocide was punished retroactively even in the absence of specific treaty provisions to its
effect. Since human rights standards are already well defined, it is all the more probable that history will one
day look back and take notice of the violations occurring today. Though gross human rights violations such as
arbitrary killings may not be prosecutable in the future as is the case of war crimes under the International
Criminal Court, they will nonetheless leave their indelible mark on the history of our nations and forever scar
them. 416 Since this new "war on terrorism" will likely last for some time, it is still possible to right many of the

wrongs committed since September 11 th. The best way for states to do so is to forego killings that are
unnecessary and arbitrary and to closely monitor those that are not.
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II.

In Search of a Unifying Framework

A)

The Principle of Legality

The first requirement of article 29 of the Universal Declaration is that any attempt to limit the right to life be
"determined by law." Under the Civil Rights Covenant, the right to life must be protected by law, the principle
of legality. In the case of targeted killings, however, there is no enacted legislation in any state to the effect that
governments may kill individuals on foreign soil.

417

Unlike the death penalty in some countries, targeted

killings have not yet been permitted by law. States that do not undertake the task of regulating them and thus
creating another limitation to the right to life will have difficulty satisfying the legality requirement. So long as
targeted killings are not in some way prescribed by legislation or conducted with proper safeguards (legislative,
judicial or otherwise) that promote the rule of law, it is unlikely that they will meet the dictates of international
human rights law.

While legislative branches of government have not yet sanctioned the use of institutionalized killings on foreign
soil outside the context of armed conflict, the executive branches of some nations have entertained the idea. It is
no secret that many foreign security services have executed individuals in the course of their duties. The
governments implicated, however, have traditionally denied involvement. 418 Such was often the case in Israel
prior to the second intifada. In line with its post September 11 th policy, the Bush administration has admitted to
issuing an intelligence finding that would permit the killing of terrorists around the world. Though such an
order cannot legally extend the right to kill individuals as combatants in states against which there exists no
armed conflict or a right to use force in self-defense, it does represent an important step towards assigning
accountability for such actions. 419

By specifically naming the targets and assIgnmg responsibility for their deaths with semor members of
government, the American administration has eliminated some of the confusion or plausible deniability
normally associated with targeted killings or assassinations. Placing terrorists on "most wanted" lists, however,
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does not confer a right to kill them nor provide any real indication of a nation's intent to use deadly force.
Israel, for example, has routinely provided the Palestinian Authority with lists of terrorists to detain that might
otherwise be targeted. 420 It seems elementary that a state whose territory might serve as the location for
targeted killings first be granted the right to detain those wanted for terrorist attacks.

Executive orders or special lists are nevertheless internal measures of accountability that do not amount to
legislative authorisations under international law. 421 The secretive nature of Intelligence findings preventing
any public consultation undermines their qualification as 'law' and makes it impossible to determine whether
the evaluation process (as to which terrorists will be targeted) is reasonable and can withstand objective
scrutiny. Except for the very gruesome attack in Yemen, there has also been no real "visibility" of these
measures. Though it appears to be the first of its kind to date, there is no reason to believe that any country
would openly admit to killings it could easily deny. Without public approval or awareness, it is difficult to
argue that democratic populations support the use of targeted killings in countries where there is no war.

As previously stated, the nature of the right to life requires a strict interpretation of the word 'law,' which is not
synonymous only with 'illegal' or 'against the law,' but includes more broadly notions of inappropriateness,
injustice and lack ofpredictability.422 Article 6 (2) of the Covenant permits the imposition of the death penalty
"only for the most serious crimes in accordance with the law in force at the time of the commission of the crime
and not contrary to the provisions of the present Covenant." In the unlikely event that laws on targeted killing
were enacted or that executive orders were considered sufficient, such domestic initiatives may nonetheless fail
to meet the requirement of article 6. Unless the right to life was fully respected with due consideration for the
presumption of innocence, the resulting legislation would fall short of meeting the standards set out in the
Covenant.

420

421

422

Though it remains unclear whether it continued to do so after Israelis continued to do so after talks broke down with
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Inevitably, any process to regulate or monitor targeted killings would require much debate within a society.
Although it is very difficult to reconcile targeted killings with the right to life, it is not impossible. This would
entail, at the least, a declaration of guilt beyond a reasonable doubt of the targeted individual by a competent
court of law and the imposition in abstentia of the death penalty, as well as the determination that he/she will
likely strike again unless neutralised. The law would have to apply equally to all individuals who threaten
nationaV international security based upon their proven participation in prior acts of terror in which innocent
people were killed. No discrimination based upon ethnicity or religion could be justified, and a special fund
would presumably have to be created and administered to compensate innocent victims or their relatives.

While such measures may sound absurd, it is only because democratic nations and their citizens are
fundamentally opposed to murder and establishing acceptable parameters for targeted killings by states
contradicts their most fundamental notions of justice. Yet if it were necessary for states to use lethal force on
foreign soil in the absence of armed conflict to prevent armed attacks, enacted legislation or binding
declarations by governments could perhaps provide a predetermined framework by which to carry-out and
monitor targeted killings to avoid abuses.

Given the sensitive nature of such measures, there are serious implications in legislating or somehow regulating
targeted killings. The difficulty, as stated again by Alan Dershowitz in reference to torture, is that by creating a
legal structure for limiting and controlling targeted killing, we essentially compromise our opposition to the
practice in all circumstances and Create a potentially dangerous and expandable situation. 423 That, I would
argue, has already occurred in the case of target killing, given the openness with which the United States and
Israel have already killed terrorists internationally. Establishing legal procedures at this point could only
mitigate the effects of such policies. The real issue then is not whether targeted killing would or would not be
used in extraordinary cases to prevent attacks, but rather whether states should carry-them out "openly,
pursuant to a previously established legal procedure, or whether it should be done secretly, in violation of
existing law. ,,424

The Landau Commission, which investigated interrogation practices of Israel's General Security Services from
1987 to 1989, concluded that there "are three ways for solving this grave dilemma between the vital need to
423
424

Supra, note 23, 153.
The following reasoning is applied by Alan Dershowitz with regards to torture in the "ticking bomb case," (Supra, note
23 p.15!.
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preserve the very existence of the state and its citizens, and maintain its character as a law-abiding state.,,425
The first is to allow the security forces to continue to fight terrorism in "a twilight zone which is outside the
realm of the law." The second is "the way of the hypocrites: they declare that they abide by the rule oflaw, but
tum a blind eye to what goes on beneath the surface.,,426 And the third, "the truthful road of the rule oflaw," is
that the "law itself must insure a proper framework for the activity" of the security services in seeking to
prevent terrorist acts. 427 There is no doubt in my mind that the third option will in the long-run represent the
most effective and acceptable course of action.

Although it may be tempting in a democracy to conduct actions "off-the-book or below the radar screen,"
"citizens cannot approve or disapprove of governmental actions of which they are unaware." Open
accountability and visibility are essential elements of any democratic society, and "no legal system operating
under the rule of law should ever tolerate an "off-the-books approach to necessity." 428 The same reasoning
applies for targeted killings, which are justifiable in a similar fashion as torture in the ticking bomb case. As
Dershowitz eloquently expresses with regard to torture:

Even the defense of necessity must be justified lawfully. The road to tyranny has always been paved with claims of
necessity made by those responsible for the security of the nation. Our system of checks and balances requires that all
presidential actions, like all legislative or military actions, be consistent with governing law. If it is necessary to
torture in the ticking bomb case, then our governing laws must accommodate this practice. If we refuse to change our
law to accommodate any particular action, then our government should not take that action. 429
To label as arrogance the openness demonstrated by Israel and the United States in resorting to targeted killing
is not entirely accurate. Israel and the United States have both been the victims of some of the worst acts of
terrorism ever recorded in peacetime, and as prime targets of terrorist attacks, they have really only admitted
openly what many states do secretly. While a failure to present in every case the proper legal justifications for
undertaking such killings or to forego recognition and compensation when errors do occur may amount to an
abuse of state power, it would be wrong to consider this openness as completely unproductive. Because they
have spoken (though very little) about targeted killings as counter-terrorism measures, the general public has
425
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been able to explore the issue and develop its opinions on the matter, while scholars and policy advisors have
been granted an opportunity to study the practice in greater depth. Although a thorough public debate is yet
forthcoming, nothing less than openness on the use of targeted killings as a matter of policy would be expected
of democratic states.

Steven R. David believes strongly that "Israel should be open and unapologetic about its pursuit of targeted
killings ...There is no need for Israel to evade responsibility for carrying out this policy, especially when Israeli
involvement is obvious. Denial or refusal to comment leaves Jerusalem open to the charge that it is behaving
improperly or has something to hide. Neither is the case and Israel should not behave like this.'.430 As
Dershowitz proposes, "A good test of whether action should or should not be done is whether we are prepared
to have it disclosed- perhaps not immediately, but certainly after some time has passed.'.431 This realistic
proposition gives life to the previously expressed requirement of Security Council notification.

It is easy for states that have been largely sheltered from the effects of terrorism to criticise in absolutes certain

measures like targeted killings. In some ways criticism is warranted, given that victim-states share a burden of
blame, themselves partly responsible for their precarious position as targets. 432 However, it is also a fact that
violence against innocent civilians is never justified, regardless of the causes motivating them. Having only
marginal impact on the determination of foreign policy, individuals cannot be targeted for living on a particular
territory or belonging to a certain ethnic or religious group. Claiming a direct link between abusive foreign
policy and terroristic violence is simply stating the obvious. Those that claim that American and Israeli citizens
somehow "deserve" what is happening to them suffer from the worst form of ignorance, having succumbed
themselves to the reasoning of the terrorist.

It is important also to question matters concerning the final authorisation procedure for targeted killings. Like

the airliner that is possibly heading towards a sky-scrapper or residential area, the decision to authorise its
destruction cannot be taken in advance regardless of circumstances. Perhaps the plane will change its course or
passengers will regain control of the aircraft. Similarly, if a terrorist is prepared to surrender or in a position
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where foreign forces can capture him/her with little or no resistance, then the use of lethal force will not be
necessary. It is unlawful for even a head of state to allow the killing in peacetime of individuals that may be
arrested, even though the permission to incapacitate them has already been granted (what I like to call the
principle of death interrupted. Much like the decision to shoot down a plane-full of civilians, permission to kill
must be granted when strictly necessary on a case-by-case basis by someone with the required authority to
make such decisions, as well as to withdraw them.

No reasonable person would allocate the decision to shoot down a plane filled with passengers to a fighter jet
pilot or local airbase commander, unless of course there was no time to transmit the information up the chain of
command. A decision of this kind must obviously be made at the highest level possible, with visibility and
accountability. Based on matters of legality and morality, the decision to "neutralise" a terrorist ought to be
made on a case-by-case basis by the head of state, following some form of judicial and/or legislative procedure
implicating in abstentia the individual targeted with the perpetration of an armed attack against innocent
civilians, as well as to assess the necessity of killing pre-emptively to protect life. The above suggestion is
nevertheless beyond the general purpose of this research, whose main goal is to signal the dual importance of
respecting both the national right of self-defense and the individual right to life in the course of targeted killings
by states.

B)

Proposed Guidelines for Targeted killing

When it is otherwise impossible to detain suspected terrorists that have already committed 'armed attacks' and
are likely to do so again, victim-states can in extraordinary cases resort to targeted killing on foreign soil as a
last resort to prevent loss of life. When states are unable or unwilling to fulfill their obligation to protect other
nations from acts of terrorism that emanate from their territory, or are themselves providing assistance to
terrorists, victim-states can use force in self-defense to protect their interests from unlawful violence. Certain
conditions must nonetheless be established before targeted killings can be considered lawful measures of
counterterrorism taken on foreign soil in the absence of armed conflict. Though merely suggestive, the
following conditions must be jointly satisfied before targeted killings can be considered proportionate responses
to international terrorism.
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First, victim-states wishing to undertake targeted killings must not be prohibited by law from doing so. In other
words, governments must ensure that such policy choices are compatible with both domestic and international
law. Killings that violate constitutional or legislative imperatives cannot be undertaken, nor can those which are
contrary to existing international Treaties and traditions. Specifically, targeted killings must serve a protective
purpose, meeting the requirements of necessity, proportionality and Security Council notification found at
article 51 of the United Nations Charter. States must also respect all humanitarian and human rights law
provisions that may apply to their enforcement operations, as well as allow violations to be noted and
prosecuted

Second, the individual targeted must be found guilty beyond a reasonable doubt of involvement in a deadly
armed attack in abstentia by an independent judge or tribunal. Because capital punishment is inflicted in

democratic retentionist states only for the worst crimes, a state cannot justify killing terrorists that have not
killed, or at least attempted to kill. Involvement includes the individuals that have participated, beyond a
reasonable doubt, in the planning or execution of deadly armed attacks. In operations to abduct criminals, the
less demanding "reasonable doubt" standard of proof applied for the emission of arrest warrants may suffice. In
the case of targeted killing, however, the presumption of innocence demands that suspected terrorists be found
guilty of terrorist attacks causing death or perhaps serious injury "beyond a reasonable doubt." No matter how
dangerous the threat of terrorism, the killing of innocent persons wrongly believed to be criminals is the worst
possible outcome. In a frenzy to ensure security, states cannot mimic terrorists and themselves be responsible
for the deaths of innocent civilians. The fact that individuals would be tried in abstentia is already dangerous
enough.

Third, the sanctuary-state must first be given an opportunity to apprehend the suspected offender before any
operation on its territory can be justified. A state retains ultimate jurisdiction over the individuals on its

territory. Unless by its own fault or delict, it must therefore be allowed to detain suspected criminals that are
residing within its borders. The sanctuary-state, minimally, must respond to requests by victim-states to
"prosecute or extradite" suspected offenders by moving to investigate or detain them. The stronger the evidence
against those concerned, the greater any refusal on the sanctuary-state's part will be.

Because an individual's guilt will have prior to the request been proven "beyond a reasonable doubt" in
abstentia by an independent judge or tribunal, it will be very difficult for the sanctuary state to refuse the
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victim-state's request. However, if the refusal to detain, prosecute or extradite, is based on a legitimate decision
by an impartial court of law, the victim-state cannot claim to have a right to intervene or use force against it.
Predicaments where weaker countries are bullied into extraditing suspected terrorists while powerful states
retain their sovereign right to refuse such requests must be avoided at all cost.

Fourth, every available peaceful remedy must first have been exhausted and failed before targeted killing can
be justified. Regular criminal law-enforcement channels must first have been used to secure an individual's

detention, prosecution or extradition, and failed. Every reasonable alternative, including diplomatic and
economic pressures must also have been exercised without success. It is not necessary, however, for a state to
compromise its relations altogether with the sanctuary-state in order for more forceful measures to be
considered appropriate. While imposing economic sanctions and severing diplomatic relations might be the best
solution morally to punish states that shelter terrorists, the effects of such measures may be disproportionate to
the harm they seek to avoid.

Fifth, other less intrusive forceful measures such as arrest must also be unavailable or have failed before
targeted killings can be justified. If suspected offenders can be detained through overt or covert operations, then

killing them will not respect humanitarian or human rights law provisions. Causing death where there need not
be is always unlawful. Terrorists cannot be killed if suddenly arrest is made possible. The only reason targeted
killing can occur pre-emptively in the first place is because certain terrorists are so well protected that any
attempt to detain them will inevitably lead to greater harm, either by endangering peace, the lives of those
undertaking the arrest or the civilians that surround them. While 'death warrants' may be signed in advance,
law enforcement agencies must accept that in the course of operations circumstances may change, whereas
other less intrusive options may become available, thus rendering targeted killing unnecessary and
disproportionate. In addition to this principle of "death interrupted," a suspect must- whenever possible- be
granted a chance to surrender before being killed.

Sixth, the decision to kill must be made in response to an objectively defendable belief that a failure to do so
will result in serious injury towards the state and its essential interests. Reflecting a danger to human life

criteria, the standard for measuring serious injury must be high, reflecting basic principles of reason. While
serious injury to a state's territorial integrity or political sovereignty may at times also meet this standard (such
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as irreparable damage to the environment, its national security, or its political independence), material or
economic damage cannot justify targeted killings unless accompanied by loss of life or threat thereof.

Seventh, the decision to kill a terrorist abroad must be made by the head ofstate or members ofits legislature,
so that responsibility for the attack can be traced with little difficulty. If innocent individuals are targeted or

civilians killed, compensation will surely be in order. While apologies and financial compensation may not
bring back loved ones, they may serve to lessen the hatred associated with such attacks and allow the families
of those killed to rebuild their homes, and maybe their lives. Accidents will happen, but much like the states
that support terrorists, those that hunt them down must also be ready to accept the consequences of their actions
and be held accountable for them. Ensuring that decisions to kill terrorist outside the context of armed conflict
are made at the highest level of government is essential.

And finally, victim-states must have enacted legislation allowing for the use of targeted killing or somehow
adopted predetermined guidelines to prevent and monitor abuse. It is essential that states resorting to such

measures be conscientious of the potential for error and excess when intentionally killing "terrorists" on foreign
soil. Without proper safeguards to prevent arbitrary deprivations of life and unlawful uses of international force,
targeted killings will be virtually indistinguishable from acts of terrorism, thereby denying democratic nations
and their agents the necessary sense of justice required to carry-them out effectively. Insisting that
counterterrorism measures be motivated by legitimate claims of self-defense and executed according to the rule
of law is necessary to promote unity among states, and thus victory against terrorists.

165

CONCLUSION

Our world will remain uncivilized until we learn to cooperate and value the sustenance of life on our planet.
Coming together to denounce arbitrary deprivations oflife is a good starting point. In peace as in war, states are
required to respect minimal standards for the use of lethal force. In war, a combatant who surrenders to the
enemy or is placed hors de combat cannot be executed summarily. In peacetime, criminals and terrorists cannot
be killed arbitrarily when they can be arrested or made to surrender. Either in the promotion of terror or the
repression of crime, individuals may not be arbitrarily deprived of life. If democratic states are serious about
adopting policies of targeted killing to protect themselves against international terrorism, they must be willing
to respect the rules of engagement that govern their actions, and prohibit the use of lethal force that is
unnecessary or disproportionate.

Like every other forceful response to terrorism, targeted killing must be evaluated within a predetermined
framework of law requiring a dual analysis: one concerning the temporary violation of state sovereignty
incurred as a result of such operations abroad, and the other concerning the extrajudicial violation of an
individual's right to life. The question oflegality rests therefore on the willingness of each state to interpret in
good faith the rules of humanitarian and human rights law in the administration of international justice. This
much is clear. In response to armed attacks, a victim-state may lawfully exercise its right to use force in selfdefense for the express purpose of "arresting or neutralising" individuals that represent serious security threats.
There is nevertheless a significant difference between using premeditated targeted killings that are by nature
protective and those that occur automatically as a result of choice or policy. Incidentally, international law
permits the former and prohibits the latter.

Although humanitarian law remains the lowest common denominator for the use of international force, existing
standards regulating in peacetime the use of lethal force will eventually dominate in the fight against
international terrorism. In order to gain credibility, the forcible protection of life will have to be guided by
objective and predetermined criteria to prevent excesses. Providing, without regard to institution, a legitimate
and transparent doctrine of forceful intervention outside the context of armed interstate conflict (as for
operations to arrest, neutralise or rescue individuals on foreign soil) may in fact be the most effective way to
ensure legitimacy and limit abuse. Criminal and human rights law provide such a doctrine. At its core, any
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doctrine of international enforcement based on criminal and human rights law must equally guarantee the right
to life to all without regard to race or citizenship.

When a right of self-defense exists, but a state of belligerency does not, states must not be allowed to kill
terrorists without regard for basic human rights, especially when innocent civilians will also die as a result.
When military force is not directed primarily against state forces but common terrorists or criminals,
elementary considerations of humanity demand that civilians not be considered simply as means to an end.
While civilians may accidentally be killed as they are domestically in the repression of crime, they cannot be
intentionally sacrificed during enforcement actions in the absence of armed conflict. This factor will continue to
grow in importance as forceful measures against terrorism are increasingly taken in populated areas, and as the
nature of international conflict becomes less about waging war than fighting crime.

When innocent civilians are killed during operations of targeted killing in countries where there is no war,
accountability implies more than the determination responsibility: it involves compensation for unlawful injury.
In the advent of wrongful death, accountability demands that errors be recognised and compensation
forthcoming. Basic indemnities would surely demonstrate a willingness to target only those responsible for
armed attacks and perhaps provide some legitimacy to the practice. Of course some governments will
conveniently extend their "war on terrorism" argument to forego compensation, explaining that in 'war'
accidents do happen and that "collateral damage" is inevitable and always regrettable. Though the sincerity of
those that express regret at the loss of innocent life is not always questionable, their judgment and
understanding of the law can be. No matter how worthwhile the cause of an independent state, the
democratization of another, the removal from power of a tyrant or the elimination of a terrorist, the intentional
killing of innocent persons is never justifiable.

Using force abroad in self-defense to "arrest or neutralise" terrorists that have killed innocent people can be a
reasonable option, so long as the host-state is unwilling or unable to do so and the impending intervention is
exercised in a principled way. Killing individuals who can be otherwise arrested does not provide a state with
any great sense of justice or accomplishment, and it goes a long way to discredit what little legitimacy it had
before an operation. When states are free to pursue aggressive policies under the cloak of self-defense, the use
of deadly force presents a serious challenge to international peace and security. If a terrorist attack against the
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nationals of a state can amount to an 'anned attack' against that state, then the same can be said about a killing
or abduction that constitutes an unlawful use of force.

In 1982, the United Nations director of the Division of Human Rights informed the Commission on Human
Rights that "the protection of human life is one of the most urgent priorities on the human rights agenda; the
deliberate killings of human beings rank amongst the most severe, extensive and shocking violations of human
rights in the world today.,,433 It was in response to this address that the Commission appointed a Special
Rapporteur, M.S. Amos Wako, to examine the problem of extrajudicial executions, summary or arbitrary. He
reported that intentional killings were being carried-out by government agents or by civilians with the
government's complicity or tolerance or connivance, by-passing any formal judicial process. In most cases,
governments refused to acknowledge their accountability for such deaths. He cited the following examples:

1)
2)
3)
4)

The killings of people who are in detention often after torture;
The deliberate killings oftargeted individuals who are not under detention by governments;
The massacre of groups of individuals such as political demonstration, petitioners, people gathering for a meeting;
The systematic killing over a period of time of specific categories of persons such as members of political parties,
ethnic and/or religious groups, social classes or trade unions;
5) The killings of persons during military operations in violation ofthe Geneva Conventions of 1949 and the two
protocols of 1977.434

Self-defense as the necessary platform for the use of international force and the concept of 'anned attack' as its
trigger can operate effectively in the fight against international terrorism, both against state and non-state
actors. The anned attack threshold, while operating within the context of interstate relations, can also serve as
the bridge between human rights law and national self-defense when it embodies the notion of loss of life.
Frankly, the most important factor to ascertain is whether the sanctuary-state whose territorial integrity is
violated as a result of targeted killings is somehow responsible for terrorist attacks against the victim-state
taking action against it. In the affirmative, the use of abductions or targeted killings will be justified according
to humanitarian law via article 51 self-defense. In the negative, such actions may constitute illegal reprisals,
aggression, and possibly state terrorism, even when conducted against non-state actors.

It is not possible for governments to claim a general right of self-defense against all terrorists anywhere in the

world to allow their killing. Regardless whether military, foreign intelligence, security or police assets are used
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to fulfill law-enforcement tasks abroad, the minimal standards concerning the right to life and the use of deadly
force applicable in peacetime must be respected. Only if there exists an armed conflict or a right of self-defense
against a particular state can they be superseded by the less stringent requirements of humanitarian law. The
fact that extremist groups violate humanitarian and human rights law is not an excuse for states to respond in
kind, nor does it absolve the West of its share of blame in the events that triggered them. 435 One need only look
at the support given to Muslim extremist groups during the Cold War or the weapons industry in general. The
arbitrary killing of individuals is always a crime. If the sanctity of life and the right ensuring it can be violated
with ease even in peacetime, then the fate of humanity is sealed in conflict.

Because states are sovereign and equal actors in their relations, it is crucial that they refrain from carrying out
enforcement activities upon the territories of others. Beyond the immediate impact on the Law of Peace and
States Responsibility, targeted killings on foreign soil in the absence of armed conflict or a right of self-defense
against a particular state might also entail a number of other consequences that would vastly tum the tide of
proportionality against their use. A most important factor to consider is reciprocity. If the agents of a state are
granted permission to roam the globe and kill individuals in their hunt for suspected offenders, the agents of
other states will likely embark upon similar adventures outside their borders.

Because in democratic states openness and pluralism is a fact of life, it is almost impossible to determine
physically which individuals are security threats. In other less diversified and repressive sates, it is still easier to
monitor strangers. Though this factor may dwindle with time as the world democratizes, liberal states like those
of Europe and North America are presently at a serious disadvantage, and they will be for some time. The
effects of this unavoidable reality become more important when direct action spurs an increase in foreign
security and intelligence activities abroad. If some democratic nations adopt policies of targeted killing, it is
likely that other states, including authoritarian regimes, will engage in similar practices. Reciprocity is an
unavoidable reality of international relations. Though not all peaceful measures and good conduct will be
reciprocated, aggressive initiatives are sure to be. In a world of real paUlik, governments that adopt policies of
targeted killing can expect others to do the same.

Certainly, the United States in adopting a policy of targeted killing outside the context of armed conflict has not
put itself in a situation where it could usefully urge restraint on the part of others. The longstanding U.S. policy
435
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condemning extrajudicial execution will quickly become a remnant of the past unless it moves to clarify its
position. As of now, it has provided hawks in various countries with the kind of ready-made justification for the
use of violence which had eluded them for so long. Advocates of a strict retaliation policy may rejoice in this
latest policy choice, and yet still be worried by the price that will have to be paid by the rest of the world and
the U.S. itself sooner than one cares to think.

In the quest to suppress international terrorism, the right intention requirement of humanitarian law must not be

confused with the just cause criteria. A state may have a right to use force in self-defense in response to an
armed attack, and yet fail to meet the right intention requirement. This would be the case of a state using the
cloak of a just cause to prosecute a war simply for political advantage, to avoid complicated prosecutions, or to
satisfy an appetite for revenge. A terrorist attack cannot be seized as the perfect opportunity to test new
experimental weapomy or to increase one's approval ratings before an election. The problems of using force
are multiple, but international law condemns none more than the resort to force that is unnecessary, and whose
objective is not truly the achievement of protective advantage, but the furthering of special interests.

Unfortunately, the reasons which compel individuals to kill themselves amidst others in suicide attacks are
neither trivial nor negligible. Such individuals are not mere criminals acting out sick pathologies; they represent
instead a dangerous generation of martyrs willing to kill in the name of a cause. Although the murder of
innocent civilians is never justified, the fact that individuals are sacrificing their own lives in suicide attacks is
indicative of larger issues. And while desperation and inequality have been shown to generate conflict of this
nature, many still condemn terrorism as though it were motivated purely by profit. Yet extremists would never
have reached the kind of dismal interpretation of religion or ideology were it not against the background of
their political, economic and social circumstances. It is in this sense that terrorism and crime in general share
their strongest bond, in that the conditions of desperation and hopelessness are intimately linked with acts of
violence and aggression.

In sum, targeted killings can be considered 'necessary' and 'proportionate' responses to international terrorism
according to article 51 of the United Nations Charter, but only to the extent that a state has somehow failed to
uphold its responsibilities towards a state or the international community (either by supporting terrorists or by
remaining complacent to their presence), and providing that its requirements are adequately satisfied. In
exceptional circumstances, targeted killings can serve as lawful responses to international terrorism when
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conducted in a principled way and as a last resort to save lives. In the absence of armed conflict or a legitimate
right of self-defense, targeted killings may not be carried-out except in a manner consistent with the right to life
and the rule oflaw.

Killing a terrorist that no longer poses a danger to human life is intolerable. In war as in peace, the use of lethal
force by states must be a means towards securing a legitimate protective advantage. In essence, a state can use
force to defend itself against another state or terrorist that has, or is preparing, to attack it, but it cannot use
targeted killing against individuals that are not directly involved in the perpetration of attacks, nor can it
undertake such measures when less forceful alternatives would suffice. There are various types of terrorists in
this world (cyber-terrorists, political or religious terrorists, narco-terrorists, etc.) but only one kind that is really
worth going abroad to capture or eliminate: the kind that kills civilians. Making it known and understood that
any such attack will lead to the tireless pursuit of those responsible, through the use of abduction or targeted
killing in foreign countries if necessary, is surely the greatest deterrent of all.

Terrorists, the true enemies of humankind, may very well have precipitated the reconciliation of the otherwise
irreconcilable: the animal survival instinct of the Kissingerian realist and the urban missionary zeal of the
Wilsonian idealist, under the reassuring auspices of the technocratic legalist. 436 It would be ironic if the dangers
associated with non-state actors were used as a pretext to pry open the corpus of inter-state rules, without
replacing them with anything more sensible. Law, in this sense, is less constraining of politics than it is
revealing of it. Ultimately, criminal justice will have to confront seriously the extent to which it is capable of
generating a discourse that can be as much a prolongation of war as it is an alternative to it. If forceful
responses to terrorism can be permitted in the name of security, than they must not resemble the acts of terror
which they seek to eliminate.

In the end, the greatest consequence of targeted killing is that innocent civilians will pay the price. Because
unregulated targeted killings have always prompted more death and destruction on the part of terrorists, it is
above all a disservice to populations at large if governments blindly adopt such measures. Except in situations
where lethal force is truly necessary as a last resort to prevent deadly attacks, it is the citizens of this world that
will suffer from the reckless policies of their governments. Given that terrorists usually lack the courage and
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Speech by the Prime Minister at the Lord Mayor's Banquet, Tony Blair, 12 November 2001 (noting that "In the war
against terrorism the moralists and the realists are partners, not antagonists").
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resources to engage the security forces of states, retaliatory action, like most terroristic violence, will be
directed at civilians.

This being said, force in a modem world that is not defensive is undemocratic. In a fragile balance between the
minority that controls and benefits from aggression and the majority that pays for it, it is crucial that
governments adopt policies that meet the protective needs of those that they serve. States that use measures like
targeted killings outside the context war without sensible control mechanisms are simply inviting others to
respond in kind, exposing their own populations to the typical lawlessness of international affairs. In this sense,
the tyranny of democracy resides not within the majority. It emanates rather from the interested few with the
necessary power to act on its behalf.
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